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DISTRICT COURT OF THE UNITED STATES 


Southern District Of California 
Central Division G.F. 151-57 
UNITED STATES OF AMERICA ) 277-57 
| 
* No. 2627- REM : 


LESLIE FRANKLIN WOODARD  ) : 
WARRANT OF REMOVAL ON.COMPLAINT OR INFORMATION 


To: United States Marshal for the Southern District of California and 

to his Deputies: | 

A complaint having been filed before a United States Commissioner 
for the District of Columbia charging LESLIE FRANKLIN WOODARD 
with violation of 22 USC 2204 in that he did on or about Dec. 16, 1956 
without consent of the owner, take, use, operate or remove from a 
public highway a 1951 4-door Olds sedan and operate or drive said 
vehicle for his own use or purpose, and the above named defendant 
having been arrested in this District and, after waiving hearing, having 
been committed by a United States Commissioner to your custody pend- 
ing removal to that district, 

You are hereby commanded to remove the above named defendant 
forthwith to the District of Columbia, Washington, and there deliver 
him to the United States Marshal for that District or to some other 
officer authorized to receive him. Bond fixed in the amount af 
$1500. 00. 





/s/(Degible) 

United States District Judge 

Dated at Los Angeles, Calif. thts~~day of January 1957. 
RETURN | 

So. District of Calif. ss Received the within warrant of sencril the 
25th day of Jan. 1957 ané executed same on 1-31-57. | 


/s/ Robert W. Ware, U.S. Marshal By Earle L. Baugher, | 
Deputy Marshal | 
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306 [Filed Feb. 1, 1957] 
Form AO 104 + UNITED STATES COMMISSIONER 


District of Columbia Crim 277-57 
G.J. 151-57 


RECORD OF PROCEEDINGS--MISCELLANEOUS 
Before (Name of Commissioner) James F. Splain (Address) U.S. Court 
House, Wash. 1, D.C. 
This form should be used to record proceedings for which Forms 
AO 100 and AO 101 are not adapted, such as applications for search war- 


rants, extradiction proceedings, depositions in civil cases, proceed- 


ings for the release of poor convicts, references in civil or admiralty 
cases, attachments and subsequent hearings in internal revenue mat- 
ters, proceedings to settle or certify nonpayment of seamen's wages, 
civil rights proceedings, detentions of witnesses on removal proceed- 
ings in connection with criminal proceedings, if not included in Form 
AO 100, etc. A separate page should be used for each proceeding, 
showing the title of the case, its nature, and the date and nature of each 
step taken. 
Commissioner's Docket No. 2 
Case No. 884 
United States 

v. 
Leslie R. Woodard 
(G.J. 151-57) 


BAIL ONLY - COURT ORDER 


(Nature of Proceeding) 


ee ee ee Ne ee ee ee ee ee” 


Date 
1957 


Jan, 31 Def. appeared before me for the purpose of Bail Only, 
Court Order of May 21, 1951. 
Interested parties notified - Det. Sgt. William R. Shelton, 
Auto Sqd. MPDC. 
Def. returned from the Southern District of California. 
In G.J. 151-57, def. is charged with violation of T. 22 D.C. 
Code, section 2204 - unauthorized use of an automobile. 
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314 [Filed May 14, 1957] 

On the 14th day of May, 1957, came the parties aforesaid, in the 
manner aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon the case proceeds 
and after hearing further of the evidence the case is respited until 
tomorrow morning at 10 a.m. Defts are remanded. 

Oral motion to suppress is argued and denied. 

Court directs a Judgment of Acquittal as to both defendants on 
Count Two. 

Court directs a Judgment of Acquittal as to defendant Leslie 
Woodard on Count Two. 

Court directs a Judgment of Acquittal as to defendant Gerard J. 
Long on Count Five. 

Exhibit No. 1 (Not Marked) is received into evidence as of May 13, 
1957. 

by direction of 


John J. Sirica 
Presiding Judge 
Criminal Court #4 


315 [Filed May 15, 1957] 

On this 15th day of May, 1957, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid, in this cause, 
the hearing of which was respited yesterday; whereupon the said jury 
after hearing further of the evidence and the instructions of the Court, 
alternate; jurors are discharged from further consideration in this case; 


and thereupon the jury retires to consider their verdict. 

The jury returns into Court and upon their cath say that the de- 
fendant, Leslie F. Woodard, is guilty on Counts One, Three and Five; 
that the defendant, Gerard J. Long, is guilty on Counts One, Two and 
Three. 








- FF 





7 | 
Each case is referred to the Probation Officer of the Court and 
each defendant is remanded to the District of Columbia Jail. 


By direction of 


John J. Sirica | 
Presiding Judge 
Criminal Court #4 


316 = [Filed May 20, 1957] 





MOTION TO SET ASIDE VERDICT AND ENTER VERDICT 
OF NOT GUILTY OR ORDER NEW TRIAL | 
* & * * * | * 


319 [Filed May 31, 1957] | 
‘. On this 3lst day of May, 1957, came the attorney of the United 
States; the defendant in proper person and by his attorney, H. Clifford 
Alider, Esquire; whereupon the motion of the defendant to set aside the 
verdict and to enter a verdict of not guilty and/or for a new trial, com- 
ing on to be heard, after argument by counsel and the — is by 
the Court denied. 
The defendant is remanded to the District of Columbia Jail. 


By direction of 


John J. Sirica 
Presiding Judge 
Criminal Court #4 








320 [Filed June 28, 1957] 
JUDGMENT AND COMMITMENT 

On this 28th day of June, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, H. Clifford 
Alider, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Unauthorized 
Use of Vehicle; Robbery and Violation of Section 2314, Title 18, United 
States Code, as charged in Counts 1, 3 and 5 and the court having asked 
the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to Three (3) years on Count 
One; Two (2) years to Ten (10) years on Count Three to run concurrently 
with the sentence imposed on Count One; One (1) year to Three (3) years 
on Count Five éo run concurrently with the sentences imposed on Counts 
One and Three. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 


officer and that the copy serve as the commitment of the defendant. 
/s/ John J. Sirica 
United States District Judge. 








322 [Filed July 15, 1957] 


NOTICE OF APPEAL 


St., S.E., Washington, D.C. 


Interstate Commerce Act. 


sentence - 


Robbery - 2 to 10 years 


to run concurrently. 


of Columbia Jail. 


stated judgment. 


June 28, 1957 
Date 





Name and address of appellant's attorney - 
Offense - Robbery, Unauthorized Use of a Vehicle, and Vio. of 


6/28/57 


Unauthorized Use of a Vehicle - 1-3 years 
Vio. of interstate commerce act - 1-3 years 


/s/ Leslie F. Woodard, 


Appellant 


Name and address of appellant - Leslie F. Woodard, 200 - 19th 





Concise statement of judgment or order, giving date, and any 


| 
Hl 
i 


Name of institution where now confined, if not on bail - District 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 





10 
[Filed Aug. 22, 1957] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
7 Washington, D. C. 
Monday, May 13, 1957 
The above-entitled matter came on for trial before the HONORABLE 
JOHN J. SIRICA, Judge, at 10 o'clock. a.m. 
APPEARANCES: 
On behalf of the plaintiff: 
FREDERICK G. SMITHSON, Esq. 
On behalf of the defendant Woodard: 
H. CLIFFORD ALLDER, Esq. 
On behalf of defendant Long: 
EDWARD LYNCH, Esq. 
PROCEEDINGS 
(At the Bench:) 


* * * 


MR, ALLDER: Yes, Your Honor. 

White we are at the bench, I would like to make a motion, Your 
Honor. The motion is directed to the indictment. It is in five counts. 

We are asking that the government elect what counts to proceed 

on. We don't think all five counts can stay together in one trial. 


There are two robbery counts, one joy-riding count, and the fifth 


count is placing a check in interstate commerce, knowing the same to 
be forged. 

MR. LYNCH: I join in the motion. 

THE COURT: Each one of you represents different defendants? 

MR. ALLDER: He represents Long, I represent the other. 

MR. SMITHSON: I believe the motion is filed too late, one; two, 
that they are properly joined under the Dunaway decision. 

THE COURT: What is the citation? 

MR. SMITHSON: I don't have it at the moment, because I did not 
expect this motion this morning, Your Honor. 
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The proposition is this, the first two unauthorized use counts have 
to be joined together. There is the car of Formey and the car of Sur- 
ratt. i 

On the 18th of December, after both Surratt and Formey's cars 
were stolen, the Formey car was found in front of the Munsey Trust 
Company in the possession of the defendant Long. The officer is here 
to identify him. It was parked in a crosswalk. | 

When the officer went out to stop the man Long, to give him a 

ticket, he found that the registration did not compare with the 
car, and that the license did not. The license which was stolen from 
the Surratt car was given, as well as the registration, and it was the 
Formey vehicle that was there. Those two are joined. i 

As to the robbery with which O'Donoghue is concerned -- 

THE COURT: December 8? | 

MR, SMITHSON: Yes, sir. 

I think you will find, sir, that they are joined by the defendants, 
because on the robbery a certain weapon was used, which will be identi- 
fied as a light-colored, or a what you would call plated, chrdnium- 
plated weapon. It was used. 





And it was an Oldsmobile which, as you will see from the evidence, 
there were two Oldsmobiles taken, Formey's and Surratt's. : 

The car was used by Woodard to rob a Sunoco Gas Pe in the 
4900 block of Connecticut Avenue. The car was seen to drive in. 

The witness, while the robbery was on, told the defendant, who 
the government alleges is Woodard, and will offer testimony to that 
effect, that he had a customer at that time. Woodard told him, "Don't 
pay any attention to that car, that Oldsmobile, he is with me." 

And to the case of Evans, Evans was robbed. He represents the 
Alturas Hotel up on 16th Street, I think it is. ! 

At the time of the robbery he will identify the defendant Long as 
coming in and, as the government alleges, casing the place, because 
he walked in and asked for a resident who formerly lived there. Ina 
few minutes he returned, after he found no one was present. | 
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Two men came in with masks on. They stole certain property of 
the hotel and of Mr. Evans. 

In addition to the property of the hotel, they took all of the identifi- 
cation of the defendant Evans. 

The defendant Evans will be identified as trying to pass and pass- 
ing a City Bank check in New York City to a Max Schindler, and a Mae 
Miller, who will identify him in person, and as using the identification 
of a Mr. Evans, a Capital Transit pass, for one. 

The officers from California will testify as to the possession of 
this shiny pistol in the hands of the defendants. 

THE COURT: Do you have somebody here from California? 

MR, SMITHSON: Yes, sir; two from California, and two from 
New York. 

THE COURT: I would like to read that case. Can you get it? 

MR, SMITHSON: Yes, Dunaway. 

THE COURT: Is it reported in the late volume of Court of Appeals? 

* * * * * e 

THE COURT: * * * In this case the first two counts are the UUV 
counts. The first count states on or about December 17, 1956, the de- 
fendants used, et cetera, the automobile of Eugene Surratt. 

Then the next, December 18, the defendants used the automobile 
of Charles Formey, without the consent of either owner. 

Is the same evidence required in both of these counts -- some of 
the same evidence? 

MR. SMITHSON: Yes, sir. 

THE COURT: They are related, then. Then we go down to the 
third count: On December 8, 1956, by force and violence, et cetera, 
the defendants took from the person and immediate actual possession 
of James L. Evans, property of the value of $66, and billfold of the 
value of $5.35 in money. 

That third count, is that related to the fifth count in which it is 
charged that the defendant Leslie F, Woodard with unlawful and fraudu- 
lent intent did transport and cause to be transported in interstate 


a 
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commerce -- he is the only one charged in the fifth count? ! 
MR. SMITHSON: That is correct. The evidence will show both 
were present, but he is the only one who actually endorsed itt 
THE COURT: They were both present? 
MR, SMITHSON: Yes, sir. 
THE COURT: How is the fourth count connected up, December 


18, both these defendants by force and violence stole and took from the 





person of Nicholas J. O'Donoghue, property of the Sun Oil Company? 
MR. SMITHSON: We believe those are tied in with the automobiles, 
Your Honor, which were in counts one and two, because they were that 
9 type of automobile from the description that the witness will offer, 
that he thought it was a '51 or '52 Oldsmobile, which is what! is con- 
cerned in counts one and two. | 
THE COURT: That is the automobile you claim was probably used 
in connection with the fourth count? 
MR. SMITHSON: Yes, sir. We believe the connection is in that 
manner, and we believe under Dunaway and later cases since Dunaway 





that this is a permissible joinder. And, as I say, I don't believe this 
motion is timely under.the court’s own rules. 

THE COURT: It seems to me it should have been raised before 
the trial. That is the first thing I thought about when you raised it. 
I thought it should be raised by the appropriate motion before trial to 
give the government an opportunity to come in and file its answer and 
then give the Court a chance to rule on the motion. | 

MR, ALLDER: The reason I did that, Your Honor, was this: 
I was not in the case in the beginning. I did not come in the case too 
long before original trial date, which was last Monday. Since last 
Monday this case has been on the Daily Assignment, from day to day. 
I did not want to delay the case. : 

If I had filed a written motion, the government had five days to 
answer, the trial would have been on us. I do know there are people 





10 here from California. There is no sense in holding them up. 


THE COURT: Of course, that is the problem. The government 
| 


14 
has brought these people all the way across the country thinking, ap- 
parently, there would be no objection to proceeding to trial. Iam going 
to deny the motion. 
* * * * 
20 EUGENE SURRATT 
was called as a witness by the United States and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Your full name, sir? A. Eugene Surratt. 
Your address, Mr. Surratt? A. 2129 Third Street, North- 


Is that in the District of Columbia? A. That's right. 
Mr. Surratt, as of December 16, December 17 of 1956, did 
you Own an automobile? A. Yes, sir. 

Q. Do you still own the same automobile? A. I don't have the 
same automobile. 

Q. At that time, what kind of an automobile did you own, sir? 

A. '51 Oldsmobile. 

Q. As of December 16, 1956, do you recall, sir, parking that 
automobile of yours any place in the District of Columbia? A. Yes, 
sir. 

Q. Where? A. In the 2100 block of Third Street, Northeast. 

Q. Is that in the District of Columbia? A. District of Columbia, 
that’s right. 

That is the same address where you live? A. Yes. 

About what time did you park it there? A. Around 2:30. 

In the morning or evening? A. Afternoon. 

When you parked that car, sir, did you lock it? A. Yes, sir. 
What did you do with the keys? A. Taken them in the house 


Did you leave any keys inthe car? A. No, sir. 
Any key in the ignition or anything? A. No, sir. 
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Q. When was the next time you looked for your automobile? 
A. The next afternoon, after I got off of work. | 

Q. The next afternoon? A. That's right. 

Q. About what time? A. Around 2:30, when I got home. 

Q. Did you find it? A. No, sir; it wasn't there. 1 

Q. Did you make any report to the police? A. Yes, sir. 

Q. Do you know either of the défendants in this case, Leslie Wood- 
ard or Gerard Long? A. No, sir. 

23 Q. Did you give to either one of these defendants permission to 

use your automobile? A. No, sir. 

Q. Did you have any identification in that automobile, sir? A. 
Yes, sir. | 

Q. What did you have in there, and where was it? A. In the 
glove compartment of the car. : 

Q. What did you have inthere? A. Driver's s permit, registra- 
tion card, 

Q. Your driver's permit and what? A. Driver's permit, regis- 
tration card for the car, and my draft card and a savings book. 

Q. Where were they? A. In the glove compartment of the car. 

Q. When did you next see your automobile, if you did, sir? 
A. They called me down to pick it up at Headquarters. 3 

Q. Ican't hear you. A. I didn't see it any more until they called 


me, told me they had it, to come down to Headquarters and pick it up. 
* a * cd * | x 





24 Q. * * * How many days after you found the car to be missing were 
you called to recover it? A. Three days later. : 
Q. Did you go down and see it? A. Yes, sir. 

Q. Did you get it back? <A. Yes, sir. 
Q. At the time, sir, did you get back your license? A. Got 
my permit and registration card back. | 
Q. You got your permit and registration card back? wA. That's 


right. L 
Q. Do you know an Officer Delmar Reed of the Auto Squad? 
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A. No, sir. 
Q. Do you recall who gave you the permits and registration card 
back? <A. No, sir. 
Q. Do you know whether or not he was a member of the Metro- 


politan Police Department? A. He was an officer. 

Q. He was an officer? A. Yes, sir. 

Q. That draft card, did you get that back? A. No, sir. 
Q. Did you get your savings book back? A. No, sir. 
Q. 


All you got was the license and registration card? A. That's 
right. 
Q. What color was your automobile, Mr. Surratt? A. ‘Bwo«tone 
gray. 
Two-tone gray? A. That's right. 
By "two-tone" -- A. Dark gray and light gray. 
. What was dark and what was light gray? A. The top was 


The top dark gray, and the bottom light gray? A. That's 
right. 
Q. What type of automobile was it, a coupe, sedan, convertible? 
A. A four-door sedan. 
* * * bd 
26 CHARLES J. FORMEY 
was called as a witness by the United States and, having been first duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Will you give us your fullname? A. Charles J. Formey. 
Q. Where do you live, Mr. Formey? A. 38 O Street, South- 
west. 
Q. Directing your attention to the 17th of December, 1956, did 
you own an automobile at that time? A. Yes. 


* * * * * cs 


Q. What kind of an automobile was it? A. 1949 ''98'' Oldsmobile. 
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. "98" Oldsmobile? A. Yes. : 
What kind of a car, body style? A. Four-door sedan. 
What color? A. Light tan body, brown top. | 

Q. Do you recall the license number you had at that time? 
A. Just a minute -- AU-25-92. 

Q. That is a 1956 license? A. That's right. 

Q. Have you still got the same automobile? A. I stil have the 
same automobile. 


£2 oO 





Q. Do you have a different license number now? A. do. 

Q. On December 17, did you park that automobile anywhere? 

A. Yes, I parked it at a street between Delaware Avenue and 
First Street, around 11 o'clock at night. : 

Q. At that place where you parked it, sir, is that in te District 
of Columbia? A. District of Columbia. 

Q. About what hour of the day or night was it? <A. It twas around 
between 11 and 11:15 at night. | 

Q. After you parked it, where did you go? <A. I went to work. 

Q. And you were employed at that time for what period of time, 
I mean, hours? A. I was employed from 11:30 at night until 8 o'clock 
the next morning. | 

Q. Where? A. Post Office Department. | 

Q. Did there come atime, sir, that you looked for your automo- 
bile? A. Yes, at 8:15 the next morning. 

Q. Was it there where you parked it? A. It was not. | 

Q. Did you report it to the police? A. Immediately. | 

Q. Do you know those two defendants, Leslie Woodard or Gerard 
Long? A. I do not. | 

Q. I mean these two young men over here. A. Ido not. 

Q. Did you give them permission, or either one of them permis- 
sion to use your car? A. I did not. | 

Q. When you parked that car there, sir, did you lock a? A. To 
my knowledge I thought I had locked it. | 

Q. Do you have any knowledge of leaving the key in the ignition? 


| 
| 
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A. I did not leave the key in the ignition. 
* * aK me xk * 
Q. Did you ever recover your car, sir, did you ever get it back? 
A. Yes, I got it back. 
Q. How much later? A. Two days later. 
Q. Where, sir? A. It was at the Southwest 'pounding area. 
* + * aK * % 
30 JOHN J. PERRY 
was called as a witness by the United States and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name, sir, is John J. Perry; is that correct? A. That's 
right, sir. 
Your occupation? A. Police Officer. 
Attached to what precinct? A. Traffic Division. 
How long have you been a police officer? A. Eight years. 
. Were you so employed and on duty on the date of December 8, 
1956? A. Iwas. 
Q. What were your duty hours that day? A. From ten in the 
morning until six at night. 
Q. Were you in a car or ona beat? <A. Iwas on the beat at that 
time. 
Q. Inuniform? A. Yes. 
Q. What was your beat? A. 1300 block of E Street, Northwest. 
Q. Did you have occasion to observe an automobile in that block 
at about 11:15 that day? A. Yes, sir. 
Q. Would you describe that automobile? A. It was a 1949 Olds- 
mobile, four-door, two-tone brown, dark top and lighter bottom. 
Q. What called your attention to that automobile? A. It: was 
double parked in a crosswalk in front of the Munsey Trust Company. 
Q. When you observed it in that fashion, what did you do? 
A. I waited around for the driver to put in an appearance. 





19 | 
Q. Did there come a time anyone went to that automobile? 





A. Yes, there did. | 

Q. Who was it, describe him, if you will. A. Well, I was 
waiting on the island that separates E Street from Pennsylvania Avenue. 
It comes to a little point there, outside the Munsey Trust Company. I 
noticed two boys come out of the Munsey Trust Company. One was 
blond-hair, and the other one, the other was darker. One wore a tan 
jacket. | 

Q. Which one wore the tan jacket? A. Later identified as -- 

Q. No, which one of the two that you saw? A. The one that I 

32 talked to later on. : 

Q. When you saw him leave the trust company, sir, with this tan 
jacket on, what did he do? A. He walked around to the driver's side 
of the Oldsmobile and opened -- | 

Q. Did he get into it? A. He opened the door and was!about to 
get in when I called him over. ! 

Q. Did he come to you? A. Yes, he did. | 

Q. This other man, what happened to him? A. He walked away. 
He started walking down E Street. 

Q. When he walked -- when this one with the jacket on walked out 
of the Munsey Trust Company, where was the second one, the blond 
one? A. Walking side by side. | 

Q. When the one who started to get in the side of the automobile, 
the one you talked to, what did the other one do, if you know? A. All 
I noticed was that he started walking away. | 

Q. What side of the automobile did you say he got into, or started 
to? A. The driver's side -- that would be the left side. 

Q. When you called him over, did he come over to ey A. Yes, 








he did. 
33 Q. Did you have any conversation with him about that automobile? 
A. Yes, I did. 





Q. What was the conversation you had with him about the automo- 
bile? A. When he came over, I asked him if that was his car, and he 
| 


| 
i 
1 
! 
i 
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replied yes, itis. I asked him for his driver's license and registration 
card, He gave me a driver's license and registration card. AndI 
explained to him that his car was parked in violation of traffic regula- 
tions. I then told him, "Let's walk over to the automobile." 

I walked over to the car. The driver's license and registration 
card were in my hand. I walked around to the rear of the automobile, 
and he walked around to the front. I checked the tag number against 
the registration card, against the tag on the automobile. I noticed that 
they didn't gibe, there were two different numbers. 

Q. What number was on the automobile that was parked in the 
crosswalk, sir? A. AU-25-92. 

Q. This identification that was given to you, you described 
registration -- A. Registration card. License. 

Q. License?) A. Bearing AW-1800 on the registration card. 

THE COURT: Let me have that again. 

THE WITNESS: AW-1800 was on the registration card. 

BY MR. SMITHSON: 

Q. What name, sir? 

MR, LYNCH: I object to this. 

THE COURT: Will you state your objection? 

MR, LYNCH: Violation of the best-evidence rule, Your Honor. 
The best evidence is the document itself. 

THE COURT: Did he show you a registration card, AW-1800? 

THE WITNESS: Yes, he did. 

THE COURT: Do you have that? 

THE WITNESS: No, sir; I turned it over to -- 

MR. SMITHSON: As the Court may recall, when you get District 


i * ieee” ee oe a 


license numbers, or new plates, you must surrender your old registration. 
THE COURT: Gentlemen, will you come to the bench? 
{At the bench:) 
THE COURT: As I understand the testimony, one of these men -- 
he has not identified either one yet. 
MR. SMITHSON: Not yet. 





21 

THE COURT: One of the men who was about to get into the left 
side of the car, he called this man over to him, and he showed him a 
registration card. | 

MR. SMITHSON: Yes, sir. | 

= * * * * * 

35 MR. LYNCH: My objection is that he was trying to testify as to 
the contents of the card, the name that was on the card. The card is 
the best evidence. | 

MR, SMITHSON: I believe the Court can take judicial notice of 
the fact that when licenses are changed, you must submit the tegistra- 
tion. The registration must be submitted to get the new one, and I 
believe the Court should take judicial knowledge of the fact that we can- 
not produce the original. | 

THE COURT: That is a fact commonly known when you send in 
tags, I believe you have to send in your registration card with your 
application for new tags. | 

MR, ALLDER: It is mandatory. ! 

MR. LYNCH: It is mandatory, but I think the card would still be 

36 available to the government. 

THE COURT: I think it is mandatory, because I had to do that 
myself. I went down and had my car inspected, and somehow or other 
my registration card got lost, my little boy took my pocketbook and 
misplaced the registration card. That is one of the reasons I know. 

I will overrule the motion. 

* * * * * * 

37 (In open court:) 

BY MR. SMITHSON: 

Q. Officer Perry, when you examined that registration card, 
that was, I believe you stated, AW-1800? A. That's right.’ | 

Q. And you found the license on the vehicle driven al ied person 
to be what? A. AU-2592. . | 

Q. What name, sir, was on this registration card that was given 
to you by this person in the brown jacket? A. Eugene Surratt. 
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Q. The person who gave you this registration and started to enter 
this automobile, is he here, sir? A. Yes, sir. 

Q. Whereis he? A. Right over there, sir. 

Q. You have pointed, sir, to this man on the end of the counsel 
table. A. Yes, that's right. 

Q. Is he the one who gave you those documents? A. Yes, sir. 

38 MR. SMITHSON: May the record reflect that the witness has 
identified the defendant Long, your Honor? 

THE COURT: The record will show that. 

BY MR. SMITHSON: 

Q. This other man, sir, who was with him, did you get a view 
of him, or look at him? A. Just got a quick glance at him. 

Q. Do you know who it was? A. No, sir. 

Q. After you received this identification, sir, this registration 
on this vehicle, I believe you described it as a two-tone brown four- 
door '49 Oldsmobile -- A. Yes, that's right. 

Q. What did you do, then, sir? <A. Well, I looked at the tag 
number and found it didn't coincide with the registration card. When 
I looked up to question the driver, I noticed him running down the block. 

Q. Running which way, sir? A. He was running west on E 
Street toward 14th Street. 

Q. Did you see the other man who had been with him? A. No, 
sir. 


Q. What did you do when you noticed him running? A. Well, I 
saw him look back, and I took off after him, running. By the time I got 
39 to the corner of 14th Street, I didn't see him any more. 
Q. With regard to the papers which you were given, sir, you have 
described a registration card; was there anything else you were given? 
A. Driver's license. 


Q. Whose name was that -- 

MR. LYNCH: I make the same objection on this driver's permit. 
THE COURT: Do you have that? 

MR, SMITHSON: Your Honor, I will bring back the witness 
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Surratt, if that's what they want. 
THE COURT: Very well. 
BY MR. SMITHSON: 
Q. With regard to this registration card in the name ot Surratt, 
and this license card, sir, without divulging its name, what did you 
do with those two objects? A. I gave them to the officer on: the Auto 


| 
| 





Squad. | 
Q. Do you know Officer Delmar Reed? A. Yes, “a 
Q. Was it to him that you gave these items? A. Yes, sir. 
Q. Did there come a time, sir, that you checked the automobile 
that was in that crosswalk? A. Yes, sir. | 
40 Q. Did you determine to whom that car belonged? A. | ¥es, sir, 
with the help of the Auto Squad. : 
Q. To whom did it belong? A. It belonged to Charles M, -- 
I don't know how to pronounce his last name -- Formey. 
* * * Mt a | 
45 EUGENE SURRATT | 
was recalled as a witness for the United States and, having been previous- 
ly duly sworn, was examined and testified further as follows: 
FURTHER DIRECT EXAMINATION 
MR. SMITHSON: This witness has been previously sworn, Your 





Honor. 
BY MR. SMITHSON: : 
Q. Mr. Surratt, you have testified you received back your license 
and registration. Do you recall, sir, at this time the license number 
you had for the year 1956? A. Yes, sir. 3 
Q. What was it? A. AW-1800. : 
Q. Do you have 1957 car plates? A. Yes, sir, 
Q. Did you submit your registration card to get your plates? 
A. Yes, sir. | 
Q. You said earlier, I believe, that you received back your 
46 driver's license; is that correct? A, That's right. | 
Q. Do you have the same license now that you received back from 
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the officers? A. No, sir; I don't. 

Q. What did you do with it? A. It was all wore and tore, and 
I had it duplicated. 

Q. Do you have the duplicate with you? A. Yes, sir. 

Q. Is that duplicate, sir, a duplicate in all respects except, of 
course, the date of issuance of the one you had originally? <A. Yes, 
sir. 

Q. Does it show your address on it, sir? A. Yes, sir. 

Q. May I have it? 

MR. SMITHSON: Will you indulge me a moment, Your Honor? 

For the record, Your Honor, without marking this, may the record 
reflect this object is a permit which has been marked for identification 
Government Exhibit 1, and may it be specifically understood we are 


speaking of the permit of Eugene Surratt so that it won't have to be 
marked? 
THE COURT: Very well. 


(Subject permit was marked Government Exhibit No. 1 
for identification. ) 
BY MR. SMITHSON: 

Q. Showing you, sir, Government Exhibit 1 for identification, 
this permit you have just handed me, is that the one that was issued to 
you, sir, upon surrender of yours? A. This one -- 

Q. Was that one given to you, sir? A. No, sir. 

Q. Did you pay for that one, sir? A. Yes, sir. 

Q. Do you know when you got it again, when you got this permit? 
A. I got it in January. I forget the date. 

Q. Directing your attention, sir, to a stamp on the back here, do 
you read this stamp, sir? A. Yes, sir. 

Q. Does that indicate the date of January 9, 1957? A. That's 
right. 

Q. Does that refresh your recollection as to when you got a new 
permit, or when you got this particular duplicate? <A. Yes, sir. 

Q. There is indicated on here, Mr. Surratt, your address. 
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Is that your correct address? A. No, sir; that is not my correct 
address. now. | 

Q. Is that the address that was on your permit, sir, that was in 
the glove compartment of your car? A. Yes, sir. | 

Q. The same address that was on here? A. Yes, sir. 

Q. It is written on here 1001 Eye Street, Southeast, Washington, 
D.C. A. Yes, sir. , ! 

Q. That was the address on your previous permit? A. That's 
right. | 

Q. Your correct address where you live? A. 2129 Third Street. . 

MR. SMITHSON: For the record, may this be read into the record, 
and offered by the government, so that it may be returned to the witness? 
He works; he must drive. I don't believe I should hold his license. 

THE COURT: Do you have any objection? 

MR. LYNCH: Not to that, Your Honor. I have an sila ies. 

(At the bench:) 

MR. LYNCH: If Your Honor please, this is still not the best evi- 
dence of the permit that was taken, transmitted and gotten back to Mr. 
Surratt. This is a duplicate, or supposed duplicate. | 

THE COURT: Is that the only objection? | 

MR. LYNCH: Yes, Your Honor. 

THE COURT: What did he say happened to the original? 

MR. SMITHSON: He said it was so torn that he submitted it to 
get a new one, 3 

THE COURT: This is a duplicate, appears to be issued by the 
Director of Vehicles and Traffic, Duplicate Copy. I want to ask Mr. 
Smithson, he said 1001 Eye Street, Northeast; that is not his correct 
address? i 

MR. SMITHSON: No, he said his correct address, 2129 Third 
Street, Northeast. : 

THE COURT: Northeast? i 

MR. SMITHSON: Northeast. He said that address was on the 
original for which this is a duplicate. | 
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THE COURT: And the original was in his glove compartment? 

MR. SMITHSON: That is correct. , 

THE COURT: What happened to the original? 

MR. SMITHSON: Perry testified he was shown the registration 
and license in the name of Surratt. 

THE COURT: Did the officer testify to the address? 

MR, SMITHSON: No, sir. 

THE COURT: The only objection you have, then, is that it appears 
to be a duplicate? 

MR. LYNCH: That is correct. 

50 THE COURT: The best evidence is the original. 

MR. LYNCH: That is correct. 

MR. ALLDER: This was not obtained until after the occurrence. 

THE COURT: Let me ask Mr. Smithson, what probative value do 
you think this has? 

MR. SMITHSON: The officer started to testify that he was handed 
by the defendant Long the registration card and a license, and they ob- 
jected because Surratt did not have his license, they claimed the license 
should be here. A license cannot be obtained, the other one was damaged. 
They reissued a duplicate because of the torn condition. I can't bring it 
in. It is corroborative, because the officer is going to be asked in what 
name was the license. 

THE COURT: I will overrule the objection, if that is the purpose. 

(In open court:) 

MR, SMITHSON: I understand that Government Exhibit 1, the 
license, is admitted into evidence. 

THE COURT: That is right. 

(Government Exhibit No. 1, heretofore marked for 
identification, was received in evidence. ) 

MR, SMITHSON: For the record, may I read this to the jury, 
so that when this witness is finished, and the following officer comes 
on, I may return this object to him? 

THE COURT: Very well. 
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MR, SMITHSON: This is District of Columbia Motor Vehicle 
Operator's Permit. I am not going to read all the small writing. 
It is issued to the name of Eugene Surratt, 1009 Eye Street, 
Northeast, Washington, D.C., Permit No. 81683. Race: colored. 
Sex: male. Weight: 162. Date of birth: 9/7/27. Expires: 8/ 20/58. 
Eyes: Brown. Height: 5°9. Hair: brown. | 
It is signed in script, Eugene Surratt. It has on the back, Audit 
Control No. 14857. There is stamped on here, Collector of Taxes, jb oe 
January 9, ‘57. The numbers 215 and small numbers 94-50 cents, 
P.T.C.A. 
CROSS- EXAMINATION 
BY MR. LYNCH: | 
Q. Mr. Surratt, do you know the number of your permit that 
you had at the time your car was taken -- the number? A. No, I don't 
know the number. ! 
Q. Do you know whether or not it was No. 861863? A. No, I 
don't. | 
Q. Of your own personal knowledge? A. No. ! 
* x ns * * * 
MR. LYNCH: I still object to the introduction of this in | evidence. 
THE COURT: I will admit it. 
* * * * * * 
JOHN J. PERRY 
was recalled as a witness by the United States and, having babs previously 





duly sworn, was examined and testified further as follows: | 
FURTHER DIRECT EXAMINATION | 
BY MR. SMITHSON: ! 
Q. Officer Perry, I believe that you testified that you were handed 
by the defendant Long a registration card in the name of Bugpae Surratt, 
is that correct? A. That's right, sir. | 


Q. Were you likewise handed by this defendant Long a' license, 





sir? <A. Yes, I was. 
Q. In what name was that license? A. Eugene Surratt. 
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Q. Showing you, sir, Government Exhibit No. 1, I will ask you 
if this is a duplicate of the one that was shown you, or given to you by 
the defendant Long? 

MR. LYNCH: I object, if Your Honor please. 

THE COURT: What is the objection? 

MR. LYNCH: Still not the best evidence. It is admitted that it 
is a duplicate. 

THE COURT: The best evidence of the original would be the 
original itself, but the Court has indicated, the Court is going to take 
judicial notice of the fact that that was submitted. 

MR. LYNCH: I just want to protect the record. 

THE COURT: I will let him testify. 

THE WITNESS: Yes, that is a duplicate of the permit that was 
handed to me. 

BY MR. SMITHSON: 

Q. Do you recall at this time, sir, what address was on the original 
that was given to you by the defendant Long? A. Yes -- 1009 Eye Street, 
Northeast. 


Q. Was that address, sir, also on the registration? A. Yes, it 


* * 
AUDREY M. KIRBY 
was called as a witness by the United States and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name is Audrey M. Kirby; is that correct? A. That's 
right. 
Q. Is it Mrs. Kirby -- is that correct? A. Yes. 
Q. What is your business? A. Iam a teller at the Munsey Trust 
Company. 
Q. Where is the Munsey Trust Company located? A. 1329 E 
Street, in Washington. 
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* * * * * : * 





55 Q. Were you so employed during the period of Recenahane of 1956? 
A. Yes, sir. 


Q. Directing your attention to approximately December 18, 1956, 
did you have an occasion to be contacted with regard toa Miss Julia 
Roche by anyone? A. Yes, I did. | 
Q. Do you recail the exact day that that was? A. No, | I don't. 
Q. What is your best approximation of the date, Mrs. Kirby? 
A. I can't say the day, but I could pretty well say it was in December, 
but I couldn't name the day. | 
Q. With regard to the dates of December 20, was it before that 
or after that? A. I don't know. 
Q. The persons that contacted you with regard to Miss Roche == 
do you see them here today? A. Yes. | 
Q. Would you indicate who contacted you on this particular date? 
A. You mean point to those? 
Q. Would you point tothem? A. The boy in the red shart; and 
the fellow in the gray suit. : 
56 Q. About what time of the morning was it, or afternoon, whatever 
it was? A. I don't know. | 
Q. Can you tell whether or not it was before noon? A, I can't 





remember that. | 
* * * + Ps [ok 





Q. When these two people contacted you, did either one of them 
talk to you? A. Yes, one of them. | 

Q. Which one? A. Gerry. ! 

Q. By Gerry, do you mean the defendant Gerard Long, here at 
the end of the table? A. Yes. 

Q. What did he say to you? A. He asked me where rie was -- 
Julie Roche. | 

Q. Had you seen him before? A. No, never. | 

Q. Had you seen the other defendant Woodard before? | A. No. 

Q. Did you make any reply to that? A. Yes, I told them that I 


1 
| 
| 
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could find Julie for them. 

Q. Did you dothat? A. Yes, I did. 

57 Q. When you found Julie, or Julia Roche, did you return with her 

to where these two boys were? A. Yes. 

Q. Where in the Munsey Trust Building did they come to you? 
A. They came to me in my cage, in my teller's cage. 

Q. When you brought Miss Julia Roche back, where did you go? 
A. I went back in my cage. Julie went out in the lobby and talked to 
them. 

Q. Do you know why these two defendants wanted Miss Roche? 
A. Well, I know they wanted some coin wrappers. 

Q. How do you know that? A. Well, they asked -- when Julie 
came out, she asked for them. 

Q. Were the two defendants there at thattime? A. Yes. 

Q. Did you or did Julie .get any coin wrappers for them? A. I 
got them. 

Q. To whom did you give them? A. I laid them on the top of 
the counter. 

Q. Did anyone pick them up? A. Yes. I don't know which one, 
though. 

38 Q. Do you know whether or not it was one of these two defendants? 

A. Yes, it was the boys. 

THE COURT: It was what? 

THE WITNESS: One of those boys. 

BY MR. SMITHSON: 
Q. What, if anything, did they do with those, if you know? A. 


They took them and put coin in them -- wrapped the coin up. 
Q. Did you see them dothat? A. I could tell that is what they 
were doing, because my counter is up kind of high, and they were down 


low. 
* * * * * * 


Q. Did there come a time when you received those coin wrappers 
from these men? A. Yes. 
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Q. From which one did you receive it? A. I don't know. 


Q. Do you know whether or not you received them from both of 


them? A. I don't know. The coin was just laid on the ia and I 


took it. But I don't know who put it there. 


Q. Were the two defendants present at the time they were laid 


there? <A. Yes. 


Q. Were there any coins in those wrappers? A. eal 


Q. Do you know from where the defendants got the coins? 


A. No, I do not. 

Q. Did you give the defendants anything for those coins 
I gave them bills. 

Q. How much? A. I don't know. 


Q. Would you say it was over five, or under five? A.) 


five hundred. 
Q. Iam talking about five dollars. A. I don't know. 
more than that, but I don't know how much. 


| 
2 A. Yes, 


Under 


| 


Probably 


Q. At the time that you saw the defendant Long here, do you 


recall how he was dressed? A. No. 
* * * * * 


JULIA A. ROCHE 


was called as a witness by the United States and, having been 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 








first duly 


Q. Your name is Miss Julia Roche, is that correct? A. Yes, 


sir; that's correct. 
Q. Miss Roche, are you employed? A. Yes, sir. 


Q. Whatis your employment? A. Iama eteene at the Munsey 


Trust Company. | 
Q. Do you know a Mrs. Audrey Kirby? A. Yes, sir. 





Q. Did you know her during the period of December i 


A. Yes, sir. 


Q. Do you know the defendant Leslie Woodard? A. es, sir. 





32 

Q. Do you know which one he is here? A. Yes, sir. 

Q. Would you point him out? A. He is in the red shirt. 

MR, SMITHSON: May the record reflect that the witness has 
identified the defendant Woodard, Your Honor? 

THE COURT: The record will show that. 

BY MR, SMITHSON: 
Q. Do you know the defendant Gerard Long? A. Yes, sir. 
How long have you known Gerard Long? A. All his life, I 


You are relatedto him? A. Yes, sir. 

You are his cousin? <A. Yes, sir. 

Did there come a time during the month of December 1956 
that you saw your cousin Gerard, and the defendant Leslie Woodard in 
the Munsey Trust Company? A. Yes, sir. 

Q. Can you give us your best estimate of the date that was? 
A. Well, to the best of my knowledge it was either the 17th or 18th of 
December. 

Q. At what time of the day did you first see them? A. It was 
in the neighborhood of 11 o'clock in the morning. 

Q. How did you see them, what called them to your attention? 


A. Miss Kirby -- I was in the Coffee Room having coffee with my 


boss, and Miss Kirby came back and told me that they were -- 

Q. She gave you some information, and after she gave you that 
information, what did you do? A. I came out front to see who wanted 
me. 

Q. Your cousin Gerard Long, how was he dressed on that day, 
do you recall? A. I believe he had a suede-like jacket -- brown. 

Q. A brown suede-like jacket? A. I don't recall anything else. 

Q. Did you have any conversation with him and the defendant Leslie 
Woodard at that time? A. Yes, sir. 

Q. What was that conversation, Miss Roche? A. Ali the conver- 
sation? 

Q. Well, the best that you can recall it. A. Well, I mean it 
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was -- a lot of it was just family. | 





Q. Did there come a time anything was said to you by either one 
of these defendants relative to money? A. They asked for some wrap- 
63 pers for coin. | 
Q. Did you see any money in the possession of either one of 
these defendants? A. Yes, sir. i 
Q. When -- who asked for the wrappers? A. I think it was 
Gerry, but Iam not sure. | 
THE COURT: What was that? 
THE WITNESS: I think it was Gerard Long. 
BY MR. SMITHSON: 
Q. Was the defendant Woodard there when he asked for | Une 
wrappers? A. Yes. 
Q. Did you get them for him? A. Miss Kirby has ne in her 
teller's cage, and I asked Miss Kirby if she would give them the wrap- 
pers. We went over to her window, her teller's window, and she gave 





the wrappers. | 
Q. She gave the wrappers towhom? A. Well, she laid them 
up on the counter. 
Q. Who took them, if you know? A. Both of them. 
Q. What did they do with them, Miss Roche? A. They put the 


loose coin into the wrappers. 


Q. From where did they get this loose coin, if you me A. 
It was in a sock. | 
Q. Who hadthe sock? A. Gerry. 
Q. When they got this money from the sock, do you know how much 
they had in the sock? A. No, sir; I don't. 
Q. Do you know how many packages of wrappers of coins they 
turned in? A. No, sir; Iam afraid I don't. | 
Q. Would you say it was more than one or two? A. Yes, it was 
more than one or two. | 


Q. Would you say it was more than ten? A. I really don't know. 


Q. What is your best estimate? A. AndI don't know if it was 
| 
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more than ten. I wasn't paying that much attention. 

Q. Do you know what coins were in this lot, what did they com- 
prise -- pennies, nickels, dimes, quarters? A. It was various. 

Q. With regard to this sock that you have described, Miss Roche, 
what became of that sock? A. Well, I threw it away. 

Q. How did you get it? A. Well, Gerry was going to put it 
in the -- what you call it-- place where they put cigarettes in the bank 
lobby. It is half filled with water. And I told him not to put it in there, 

because someone might put a cigarette butt in there, not out, and 
it might cause it to smoke, soI told him to give it to me, and I just 
threw it in the wastebasket. 

Q. You threw it in the wastebasket? A. Yes, sir. 

Q. Were these coins exchanged for anything? A. They were 
exchanged for bills. 

Q. Were there more than one bill? <A. I believe so, yes, sir. 

* * % xk * ; * 

NICHOLAS J. O'DONOGHUE 
was called as a witness by the United States and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Mr. O'Donoghue, your name, sir, is Nicholas O'Donoghue? 

A. That's correct. 

Q. What is your occupation? A. Iam a gas station attendant. 

Q. Have you been so employed, or were you so employed during 
the month of December 1956? A. Yes, sir. 

Q. During the month of December, sir, of '56, for whom did 
you work? A. Sun Oil Company. 

Q. At what particular station did you work? A. At the company 
station. 

Q. Where is that located? A. I believe it is 4553 or 44, I don't 
remember the address, it is 44 or 45 hundred block of Connecticut 
Avenue. 
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Q. Would the correct address, sir, be 4940 Connecticut Avenue? 
A. That is, yes. | 


x * * * * XK 


67 Q. Were you in charge of the station for the company? | A. Yes. 





Q. Directing your attention, sir, to the hour of six o'clock in 
the morning, do you recall what you were doing at that time? | A. Well, 
I just finished -- the other shift would come on at seven -- and I just 
finished taking the trash out the back door, and I just emptied the cans, 
you know, the oil cans, and all, and the back door was open. | 

Q. By the back door, do you mean the back door of what? 

A. Of the station, in the lube room. That is, the lubrication room. 

Q. Did you see anyone there? A. Well, at about, I imagine it 
was about 5 after 6, I was going over to smoke a cigarette, I had to go 
to where they wash cars to smoke, and I went over to smoke a cigarette, 
and just as I was going over, somebody came in the back door, a fellow 

68 came in the back door and he had a stocking over his head. 

Q. What kind of a stocking was it? A. A silk stocking. 

Q. Would Ibe correct, sir, in describing that as a woman's 
silk hose? A. Yes. | 

Q. Was it very sheer, or was it dense? A. It was -- the best 
I can judge, it was sheer. I don't know the gauge of stockings, or any- 
thing. | 

Q. How was it on this person's face or head? A. It was pulled 
over his head, and the upper part, I imagine you would aM it the top 





of the stocking, was down around his neck. | 


Q. You say this person entered through the rear, sir.) That 
entrance from the rear, is that out in the lighted portion of the station? 








A. The entrance is, yes. 
Q. You were at that point, where, in the station? A. I was 
just going over to the wash bay, in the lubrication room. | 
Q. At that time, was there anyone there, any customer there? 





A. Not when he came in, but just after he did there was a customer, 


somebody drove in. 
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69 Q. When this person entered, sir, what did he do or say? 
A. He said, "This is a holdup, I'm not kidding."" And then he asked me 
where he could -- he said, "Is there any place I can lock you up?” 


And I said, "Yes, outside." I said, "It's around where I dress." 
And he was in back of me with a gun, and he walked me over to the door, 
and I started to go out and he said, "Don't go out there." So then 
he backed me up over in front of this little closet and he -- I carried the 
money, you know, the bills, here in the upper part of these cover-alls. 

Q@. How much did you have, sir? A. Approximately $80, be- 
tween $80 and $90, I don't remember. 

Q. Was that $80 or $90 all in bills? A. No, sir. 

Q. How much did you have in bills? A. I imagine there must 
have been about $20 in change, so that would be about $60 in bills. 

Q. Did there come a time when the amount of money was checked, 
to determine? A. Yes, there did. 

Q. Do you recall how much it was checked to be? A. No, I do 

not. 

Q. Your best estimate is $80 to $90? A. Approximately. 

Q. Your best estimate as to change is how much? A. $20. 

Q. Where was the change, sir? A. I hada belt on and a change 
carrier. 

Q. With regard to the money in your shirt pocket, what happened 
to that money? A. He took it. 

Q. Did he take it from you or did you ask him for it? A. He 
took it from me. 

Q. And the change carrier, sir? A. He also took that. 

Q. You say he told you it was a holdup? A. Yes. 

Q. He hadagun? A. Yes. 

Q. What kind of a gun, sir? Could you describe it? <A. It 
was 2 real small caliber gun, small gun, and it was chrome-plated. 

Q. Would you describe, sir, the type of weapon, or let me 
ask you this, do you know the difference between a pistol or an auto- 
matic, that is, anda revolver? A. Iam not certain. 
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Q. Do you know what a cylinder ona gunis? A. Yes, 
Q. Did it have sucha cylinder? A. No. 
Q. Would you say that the lines of the weapon were straight and 
flat? A. In respect to what? 
Q. The barrel, sir. A. Were flat? 
Q. Straight lined? A. Yes, sir, it was straight lined. 
MR. SMITHSON: May I have this object and the clip that goes with 
it marked for identification Government Exhibit 2? | 
(A pistol and a clip were marked Government Exhibit 
2 for identification. ) | 
BY MR. SMITHSON: | 
Q. For the moment leaving this out, showing you Exhibit 2 for 
identification, I ask you to examine that object, which, for the record, 
Your Honor, is a twenty-five caliber pearl-handled automatic, chromium- 


plated -- Have you seen this object or one like it? A. Yes, sir. 
Q. When you saw it, who had it? A. The person that held me 





up. 

Q. This was on the morning of December 18? A. Yes, sir. 

Q. With regard to this locked room where you were, were you 
locked up anywhere? A. I was put in a closet. | 

Q. What kind of a closet? A. Well, it was a small sie and 
they kept oil and things in there, and there wasn't very much room. 

Q. What kind of a door? A. The door hinges, the closet was 
so small that when I stood in there the door, he slammed the! door as he 
left, it flew back open. | 





Q. During the time that you were in there, sir, and this man 
was pointing this weapon at you and took this money, did there come 
a time an automobile drove into that station? A. Yes, sir. 

Q. Do you recall that automobile, the style, make, or the color? 
A. I did not get a clear look at it, but I believe it was a -- ! 

MR, ALLDER: I object, Your Honor. | 

THE COURT: Don't state what you believe, just state what you 
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THE WITNESS: I can only assume what kind of an automobile it 

was, sir, because I only got, I only looked at the rear. 
73 THE COURT: Was this daylight? 

THE WITNESS: No, sir. 

THE COURT: What time was it? 

THE WITNESS: 6:05 in the Winter time. 

BY MR. SMITHSON: 

Q. Were the station lights on, sir? A. Yes, sir. 

Q. Did you see the rear end of it? A. Yes, sir. 

Q. Do you recall whether the tag was a local or out-of-state tag? 
A. I believe it was a local tag. 

MR. ALLDER: I object to this. 

THE COURT: I believe he can give his best recollection. 

BY MR. SMITHSON: 

Q. Can you recall any of the numbers of that tag? A. No, sir. 

Q. What was the color of that vehicle? A. It looked like it 
has a light -- 

MR. ALLDER: I object to that, Your Honor, he either knows, or 
he doesn’t know. 

* * * * * 3 

74 THE COURT: I will let him complete the answer. It looked like 
it had a light what? 

THE WITNESS: A light body and a dark top. 

BY MR, SMITHSON: 

Q. Can you tell what color? A. I would say almost a cream, 
not a real bright yellow, but a dark yellow almost, or light green, and 
just dark top. 

Q. Did you have any conversation with this person who had this 
gun pointed at you at that time about the automobile? A. Yes, sir. 

Q. What did you say and what did he say? A. Well, I said about 
three times that there is a customer out there, and finally he said, "We 


don't worry about him, he is with me." 
Q. Could you see the driver of that car? A. I could see ‘his head 
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and shoulders from the rear. 
Q. Could you see his face? A. No, sir. 


75 Q. After you were placed in this locker was the door closed? 


A. He slammed the door and it flew open. 
Q. When he slammed the door and it flew open, what a“ you do? 
A. I stood there until he left. 
Q. Did you observe the person at that time? A. I could see his 
reflection in a glass in a window pane. 
Q. Would that have been from the washroom, sir? A.) Yes, sir. 
Q. Was it still dark outside, sir? A. Yes, sir, | 
Q. What was he doing when you saw this reflection? A. He was 
leaving, and just as he left he pulled the mask off his head. | 
Q. Could you tell, sir, at that time anything about him? Do you 
see anyone -- strike that -- do you see anyone here, sir, that is that 





person or resembles that person? 
MR. ALLDER: I object. | 
THE COURT: Just a minute, Mr. Smithson, the Witness can't 
testify if he sees anybody in the courtroom that is that person. 
MR. SMITHSON: That resembles that person. | 
THE COURT: A lot of people can resemble him. I think you ought 

to be fairly positive about the identification. | 
BY MR. SMITHSON: | 
Q. Do you see that person who had that stocking on his head and 
held that gun? A. No, sir. | 
Q. Can you tell, sir, the color of the hair of the ee who 
held that gun? A. He had blond hair, sir. 
Q. This was the morning of the 18th that this change ca taken 
from you? A. (Nod as affirmatively. ) 





* * * * 
JAMES L, EVANS 
was called as a witness by the United States and, having been first duly 
sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Your name, sir, is James L. Evans? A. That's right. 

Q. What is your employment? A. Iam night manager at the 
Alturas Hotel. 

Q. Where is that hotel located? A. 1509 Sixteenth Street. 

Q. Is that in the northwest section? <A. Yes. 

Q. Is it in the District of Columbia? A. Yes, sir. 

Q. Were you the night manager there on December 8, 1956? 

sir. 

Q. Who else was on duty that night at the desk? A. No one. 

Q. Did there come a time that you saw two men in there, sir? 
A. Yes, sir. 

Q. Were they masked? A. They had some kind of hood over 
their heads. 

Q. About what hour was that? A. I think it was between three- 
thirty and four o'clock. 

Q. Between that time, sir, or taking the time those two men 
entered, sir, going backward toward midnight, did someone enter that 
particular hotel and inquire for anyone? A. There was one person in 
the hotel between three o'clock and five o'clock, other than him. 

MR. LYNCH: I can't hear. 

THE WITNESS: There was one person in the hotel between three 
and five o'clock other than these two boys. 

78 BY MR. SMITHSON: 

Q. Do you see that person here? A. Yes, sir. 

Q. Whereis he? A. Sitting over there at that table. 

Q. Is it this defendant Gerard Long? A. Yes. 

THE COURT: Do you see the person seated at the table there? 

THE WITNESS: Yes. 

THE COURT: Which one? 

THE WITNESS: The one at the far end of the table. 

BY MR, SMITHSON: 
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Q. This defendant, Gerard Long? A. I don't know his name. 
Q. About what hour was he in there, sir? A. About fifteen 
minutes before the robbery. | 
Q. When he entered, what did he do or say? A. He went back 
and looked in the television room which is just back of the lobby and then 
got a pack of cigarettes, I think, and went out. He asked me if Brennan 
lived there. : 
THE COURT: Asked you what? 
THE WITNESS: A Joe Brennan. 
BY MR. SMITHSON: : 
Q. Did you have a Joe Brennan living there at that time? A. No, 
sir. 





Q. Had you ever had a Joe Brennan living there? A. | Yes, sir. 
Q. How long before? A. I don't know exactly how long he had 
been away. ! 
Q. You say it was the defendant Long who asked this of you? 
A. Yes, sir. 
Q. Was there anyone back in that television room, sir, at that 
time? A. No, sir. | 
Q. When these two men entered with the masks on was anything 
said by either one of them? A. They told me to go back in the televi- 


sion room, they met me in the doorway into the television room and 


sort of forced me back in there, told me to sit down, and asked me 


for the key to the cash drawer. 
Q. Were either of these men armed? A. Yes, sir. 
Q. Either one or both? <A. One. ! 
Q. What type of an arm or weapon did he have? A. A twenty- 





two or twenty-five caliber automatic, nickel-plated. 
Q. I show you, sir, Government Exhibit 2 for identification and 
80 ask you to examine that weapon, sir, and state the weapon which 
you saw pointed at you on that occasion, is that or nota weapon similar 
to it in appearance? A. Yes. ! 
MR, LYNCH: I wish the Witness would define whether it is that 


| 
' 
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one or similar to it. Because he can't state it is either that one or 
similar to it. You have stated that, have you not? 

THE WITNESS: Yes. 

BY MR, SMITHSON: 

Q. When you were asked for this key to the cash drawer, sir, 
did you have it on you? A. Yes, sir. 

Q. Did you make any answer to that? A. I told him I didn't have 
it; 

Q. You didnot? A. I told him that I did not have it. 

Q. What did they say or do at thattime? A. The taller of the 
two hit me up the side of the head and said, "I know you've got it." 

Q. Hit you with what? A. His fist. 

Q. What happened after that, who said or did anything after that? 
A. I gave it to him. 

81 Q. What did they dothen? A. The taller of the two men took 
the key and went out into the lobby. The other one stood over me with 
the gun. 

Q. Do you know how much money was in that cash drawer at that 
time? A. There was a few cents over $27. 

.- Who owns that hotel, sir? A. A Mr. Alter and Mrs. Alter. 

Would that be Philip G. Alter? A. Yes. 

. Was anything taken from you? A. My wallet. 

. Was there any money in your wallet? A. $35. 


2OHOO 


Q. What would you estimate, sir, since it was yours, the value 
of your wallet? A. Well, it was only worth about $3 or $4. 

Q. Was there anything contained in your wallet, sir, other than 
money? A. Yes. 

Q. What? A. Driving license, a social security card, identifica- 
tion card from the Washington Terminal, identification card from the 
Engineers, Department of Engineers, and a Capital Transit identification 
card. 

82 Q. What was that Capital Transit identification card, sir? A. It 
was a card that was given to me to use when I cashed my checks when 
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they paid me off when I was working for them. : 

Q. Do you recall the number of it? A. I think it was 3322. 

Q. Do you have a bank account at the City Bank? A. No, sir. 

Q. Did you ever have a bank account at City Bank? A, No, sir. 

Q. Do you have any bank account in the District of Columbia? 

A. No, sir. ! 

Q. Did you sign your name to a check dated December | 12, 1956, 
on the City Bank of Washington, D.C. payable to the order of Macy's, 
New York, for $60? A. No, sir. 

* * * % * * 

MR. SMITHSON: May it please the Court, may I have this object 
or two objects marked for identification, Government Exhibit 3A and 3B. 

THE COURT: You may. ! 

THE DEPUTY CLERK: Government Exhibit 3A and 3B: ifor identifi- 
cation. 





(A check and identification card were sale Govern- 
ment Exhibit 3A and 3B for identification ss chleaie ) 
BY MR. SMITHSON: | 
Q. I show you at this time, Mr. Evans, what has been marked for 
identification Government Exhibit 3A. ! 
MR, SMITHSON: For the record, Your Honor, may I describe it. 
This purports to be a check on the City Bank of Washington, D. C. dated 
New York, 12/12/56, with some sort of a number indicated on the 
corner, payable to the order of Macy's, New York, Sixty Dollars and 
no one-hundredths, signature, J.L. Evans, 1509 Sixteenth Street, North- 
west, endorsed on the back S. or J.L. Evans, 1509 cea Street, 
Northwest, Washington, D.C. 
BY MR, SMITHSON: ! 
Q. Showing you this item, sir, did you write that? A. No, sir. 





Q. Is that your signature? A. That is my name but not my signa- 
ture. | 


Q. It is your name but is it your writing? A. No, sir. 
Q. Showing you, sir, the back of the endorsement did you write 
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that? A. No, sir. 

Q. Now, sir, when you gave up this key to the taller of the two 
masked men did he leave that room? A. Yes, sir. 

Q. And the smaller of the men, what did he do? A. He stood 
Over me with a gun until the other man came back. 

Q. When the other man came back what did he say or do? A. He 
said, "Get his wallet." 

Q. Was it at that time that your wallet was taken? A. Yes, sir. 

Q. Who took your wallet? A. The taller of the two men. 

Q. As between the smaller and the taller, the shorter and the 
taller, which one held the weapon? <A. The shorter. 

Q. After they got your wallet, sir, what did they say or do? 

A. One of them, I don't know which, said, "Tie him up." 

THE COURT: What did he say? 

THE WITNESS: Said, "Tie him up." 

BY MR. SMITHSON: 

Q. Were you tied up, sir? A. They took my tie and tied my 
hands behind me and took my belt and tied my feet together. 

Q. Were you gagged in any way? A. They put a handkerchief 
over my mouth but it wasn't tied very tightly. 

Q. After they did this, do you know which one tied you? A. 

The taller of the two. 

Q. When they did this what did they do after that, or say? 
A. They left hurriedly. 

Q. This mask that they had -- both of them masked? A. Yes, 
sir. 

Q. Could you see any of their features at that time? A. Not very 
much. The shorter of the two had the mask down underneath his chin. 
One time he pushed it up, I could see his chin a little bit. 

Q, The other one, could you see anything of him? A. No, sir. 

MR. ALLDER: No questions. 

THE COURT: I want to ask a question of the witness. What is the 
address of the Alturas Hotel? 








45 
THE WITNESS: 1509 Sixteenth Street, Northwest. 
(The witness left the stand. ) 
* 8% DAN SCHINDLER 


was called as a witness by the United States and, having been first duly 
i 





sworn, was examined and testified as follows: 
DIRECT EXAMINATION ! 
BY MR. SMITHSON: ! 
Q. Mr. Schindler, your full name is Dan Schindler? A. Correct. 
Q. What is your occupation? A. Iam a clothing salesman. 
Q. For whom? A. Macy's, New York. | 
Q. Were you so employed in December, December 12, 1956? 
A. Yes, sir. 
Q. What particular brand of articles handled by Macy's do you 
handle? A. Men's clothing. 3 
Q. On that date, sir, did you have occasion to have a customer 
to purchase a suit from you witha check? A. Yes, sir. ! 
Q. Would you describe the time, as you best recall, that this cus- 
tomer, or customers, approached you? A. I'd say it was about two 
or three o'clock in the afternoon. ! 
Q. Would you describe the person, or persons, was there one or 
two? <A. There was one that made the actual banshee, 
Q. Was there anyone withhim? A. Yes, sir. 
Q. Would you describe them, sir? A. One wasa lad 5'7" or 8", 
blond hair, slim. The other one was about 5'11", brown hair, rather 
stocky. | | 
Q. Who was it that approached you to purchase the suit, which 
one of the two? A. In my case, I do most of the approaching. 
Q. Conceded. Which one did you approach? A. The blond boy. 
Q. Do you see that person here today? <A. Ido. ! 
Q. Would you point him out? A. Right over there with the red 
shirt. ! 
MR. SMITHSON: May the record reflect he has identified the 
defendant Leslie Woodard, Your Honor? 
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THE COURT: It may. 

BY MR. SMITHSON: 

Q. Do you see present the person who was with him? A. The 
lad in the gray jacket over there on the other end of the table. 

MR. SMITHSON: May the record reflect he identified the defen- 
dant Long? 

88 THE COURT: It will so show. 
BY MR. SMITHSON: 

Q. You say you approached Woodard first? A. Yes, sir. 

Q. Did you have any conversation with him relative to the sale 
of a suit of clothes? A. The conversation was short-lived. I asked 
him what sort of suit he would be interested in, took him to the type 
he needed, or wanted, a blue one in this case. I sold it to him. 

Q. How did he pay for it, sir? A. With a bank check. 

MR. SMITHSON: May I have this object marked for identification 
Government Exhibit 4 and the contents thereof. ’ 

(A brown-paper wrapped package was marked Govern- 
ment Exhibit 4 for identification. ) 
BY MR, SMITHSON: 

Q. I show you, Mr. Schindler, Government Exhibit 4 for identifi- 
cation and ask you to examine this object, sir, which for the record 
consists of two pieces, a pants and coat, I will ask you, sir, is that 
a Macy’s suit, sir? <A. It is, sir. 

Q. Iwill ask you, sir, if that is the suit or a similar suit to the 
one you sold defendant Leslie Woodard on the 12th of December, 1956? 

89 A. Itis. 

Q. You say that was purchased with a check, sir? <A. Yes, sir. 

Q. Do you recall the bank that check was drawn on, sir? A. 
No, sir. 

Q. Did you okay the check for payment for cashing? A. I did 
not. I do not okay checks. 

Q. Were you presented with this check? A. After I was pre- 
sented with this check I take it over to Miss Miller who serves ina 
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supervisory capacity. 
Q. Miss Mae M-a-e Miller? A. That is right. 


| 


Q. Were you present, sir, at the time the check was presented 
toher? <A. Yes, sir. ! 

Q. Who presented it? A. I presented the check to her after 
it was written. : 

Q. From whom had you received it? A. From Woodard, 

Q. The one in the red sweater? A. That's right. | 

Q. Were you present when any identification was given by the 


defendant Woodard to Miss Miller? A. Yes, sir. 
Q. Do you recall what that identification was? A. It was a card 
of the Capital Transit Company. 
Q. Did you see the card or examine it? A. I saw the card. I 
did not examine it very thoroughly. . 
Q. Do you know what, if any, identification numbers appeared 
on it? A. Ido not know the numbers. 
Q. When it was presented by you to Miss Miller, was the defendant 
Woodard there? A. Yes, sir. | 
Q. Was the defendant Long there? A. Yes, sir. | 
Q. They both went with you to her? A. That's right. 
Q. Did there come atime, sir, that you received an obj ect back -- 
I show you, sir, Government Exhibit 3A for identification a ask you 





if you have seen that before. A. Yes, sir. 

Q. Whatis it? A. This is the bank check that was presented 
to me on the 12th. : 

Q. And, sir, it has the name J.L. Evans. Did anyone identify 
himself to you as J.L. Evans? A. He did. 

Q. By "he" do you mean the defendant Woodard? A. ‘That's 
right. : 

91 Q. Can you say whether or not, sir, that is the same instrument 

that you saw on that date? A. Yes, sir. 

Q. And you identify it by what means? A. Well, my — 
is right down here -- my staff number of Macy's is here, the date is 


i 
i 
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there, and this is my handwriting up here, name and address of Evans. 
Q. The name you have here that you say is in your handwriting, 
J.L. Evans? A. J.L. Evans. 
Q. You put that on there? A. I did. 
Q. From what did you get that information, or from whom? A. 
From Woodard. 
Q. Did there come a time you ever received that back? A. 
Eventually Sergeant Gary showed it to me and asked me to identify it. 
MR. SMITHSON: That is all I have of this witness at this time. 
CROSS- EXAMINATION 
BY MR. ALLDER: 
How long had you worked at Macy's? A. Sixteen years, sir. 
Always doing the same thing, selling clothes? A. No, sir. 
How long had you been a salesman? A. Sixteen years. 
You mean you sold different things in Macy's? <A. Yes, 


During an ordinary day, do you wait on a few or many people? 
A. In the clothing department we will wait anywheres from two to 
about ten customers. 
Q. Aday? A. That particular day, I'd say about. 
Q. Aday? A. A day, yes, sir. 
Q. Two to ten customers a day? A. That's right. 
Q. During those transactions some people pay, some charge, and 
some give you checks, is that right? A. That is. 
Q. So there is nothing unusual about a person paying for a suit 
of clothes with a check, is there? A. There isn't. 
Q. In other words, during your sixteen years there, many times 
people have paid for merchandise with a check. You go through the 
_ Same procedure each time for each check, is that right -- have some- 
body else okay the taking of it? A. That's right. 
93 Q. Do you remember on December 12 taking any other checks 
besides this one here that has been mentioned? A. No that was 
about the only one I took that particular day. 
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Q. About the only one. In other words, you don't remember 


taking any others? A. I will say it was the only one. | 


Q. Sir? A. I believe it was the only check I took that particular 


day. 

Q. Is that because you have had occasion to check to see whether 
it was or not, or is it because you remember now that that was the only 
one? <A. I feel certain that was the only check I took. | 

Q. Is there anything that makes that one particular day stand out 
in your mind, sir? A. No. 

Q. You work five, six daysaweek? A. Five days a week, 

Q. Had you ever seen on a prior occasion the person that bought 
the suit that you talked about on December 12? A. Are you referring 
to an identical suit, sir? | 

Q. No, sir. I say the person who on December 12 purchased a 
suit for which you said you received a check for $60 -- had ™ ever 
seen that person before? A. No, sir. 

94 Q. And how long did the transaction take? A. Ten minutes. 

Q. So, in other words, on December 12, for the first’ time you 
saw this person, then you saw that person for a period of ten minutes, 
is that right, sir? A. Yes, sir. i 

Q. How long after December 12 was it that your attention was 
called to the fact that the check had been returned? A. After about — 
a few weeks later. 

Q. A few weeks went by before you knew that the deck was 
returned? A. Yes, sir. ! 

Q. After December 12, did you come to Washington? A. Yes, 





sir. 
Q. When did you come as sir? A. About four weeks later, 
I believe. | 
Q. Do you mean in January 1957? A. I think it was Webranry. 
Q. While you were here in February 1957, did you see this de- 
fendant here? A. No, sir. | | 
Q. Prior to today, when was the last time that you did see him? 


| 
| 
| 
| 
' 
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A. This is the first time I've seen him since December 12. 
x m * cd bd * 
95 BY MR. ALLDER: | 
Q. This suit that you say was similar to this suit here, you don't 
know that this is the same suit, do you, sir? A. I know it is the same 
suit. 
Q. That is the same suit? A. Yes, sir. 
Q. And the person who bought it, did he try iton? A. Yes, 
sir. 
Q. How did it fit? A. Very well, I thought. 
* * ak a * ae 
96 MAE MILLER 
was called as a witness by the United States and, having been first duly 
sworn, was examined and testified as follows: 
97 DIRECT EXAMINATION 
BY MR. SMITHSON: 
Your name is Mae Miller, is that correct? A. That's correct. 
What is your employment? A. Floor service supervisor. 
For whom? A. For R.H. Macy and Company. 
Located where? A. 34th Street and Broadway, New York City. 
Do you know a Dan Schindler? A. Yes, sir. 
You know him to be what? A. A salesman. 
In what particular department of Macy's? A. Men's clothing. 
Directing your attention to December 12, 1956, did you have 
occasion to see Mr. Schindler, together with a young man relative to the 
approval of a check for the purchase of a suit of clothes? A. Yes, sir, 
I did. © 
Q. Can you approximate the time of day, morning or afternoon, 
that you sawthem? A. It was in the afternoon. 


© 


. 
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Q. Your best approximation, if you can? A. Oh, I'd say about 
98 three o'clock. 
Q. Where were you when you met these two, Mr. Schindler and 
this young man? <A. At my desk. 


Q. That is sional on what floor ? A, On the second floor in the 
Seventh Avenue building. et ; | =f | 
Q. Is that an adjunct that is part of, or connected with the men’ s 
clothing? A. Men's clothing, that's right, sir. , | 
.Q. Did anyone give you anything at that time? A. He came over 
with the check. | | 
Q. Who did? A. Mr, Schindler. ne 
This person, this young person, was he ‘along? A. Yes. 
Do you see that young person here? A. Yes, sir. 
Would you point him out? A.. The niin man. 
The blond. man? A. Yes. : ! 
What color shirt: does he have on? i, The red. shirt, 
MR. SMITHSON: ga the record reflect the witness has identified 
the defendant Woodard, : a ie | : | 
99. THE COURT: It may be. — 3 
"BY MR, SMITHSON: 
Q. Was there anyone else along, if you recall? A. there was, 
yes, sir. 
Q. Could you identity that senedi? A. No, sir. 
Q. You were given, you say, a check ‘BY Mr. Schindler, is: eat 
correct? A. That's correct. | . . q 
Q. I show you Government Exhibit 3A for identification. I will 
ask you if you have seen that check before. A. _ Yes, sir. 


oo O80 


© 


Q.. How do you identify it as the same one? A, By my signature. 
Q. Where is it? A. Right here. 
Q 
Q 





That is the signature of Miller? A. Yes, sir. ! 

a There is. certain writing above that. Did you write that? ne 

“I did. ~ 8 | 
Q. What is it? 4 Capital Transit identification card number 

$828. 
That is in your handwriting? A. ‘That's right, sir. . 

100 .Q. There is certain other indication down below, is. ‘that anything 
to do with. that HSRERROONS A. That is my saint FS8217, ‘that is 
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floor supervisor. 


Q. Did you cause this to be received? Did you approve that for 


payment? A. I did, sir. 

Q. In the course of your business did you cause that to be trans- 
mitted to a bank for deposit? A. Well, we give it to the cashier. 

Q. There appears thereon stamped an endorsement, "Paid to the 
Order of the Macy Company," on the back. A. Yes, sir. 

Q. Did there come a time when that item was returned to you? 
A. Yes, sir. 

Q. Showing you Government Exhibit number 3B as part of 3A, this 
slip, did you receive that item together with this check? A. I don't 
remember this, sir. 

Q. Where did you get this notation that you put on the check, 
Capital Transit Company number 3322? Where did you get that? 

A. From the gentleman. 

Q. From the defendant? A. Yes. 

101 Q. Woodard? A. Yes. 

Q. And after this was received, I believe you said it was trans- 
ferred, or transmitted, to the cashier? A. Cashier, that's right, sir. 
sd 5 * * * * 

CROSS- EXAMINATION 
BY MR. ALLDER: 

* * * * * * 

102 Q. And the person that gave this check on December 12, 1956, 
when was the next time that you saw anyone that you believed to be that 
person after December 12? A. Just right here today, sir. 

Q. So, is it your testimony that this is the boy and that you saw 
him December 12, and have never seen him since then until today? A. 
I never saw him in person. I saw his picture. 

Q. This is the first time that you have seen him? A. That's 
right. 

Q. Are you sure that this is the boy? A. That's right, sir. 

a * * a % x 
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106 ROBERT V. GARY 
was called as a witness by the United States, and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION ! 
BY MR. SMITHSON: | 
Q. Your name, sir? A. Robert V. Gary. i 
Q. Your occupation? A. Detective sergeant, Metropolitan Police 
107 Department, assigned to the Robbery Squad. | 
* * * * * * 
Q. Did there come a time that you had occasion to meet with a 
James L. Evans of the Alturas Hotel? A. There was. 
Q. Was that on or subsequent to December 8, 1956? A. It 
was. | 
Q. Did there come a time, sir, that pursuant to certain informa- 
tion that you received from him you went to New York? A. I did. 
Q. Do you know Mr. Schindler? A. Yes, I do. : 
Q. Do you know Miss Mae Miller? A. I do. 
Q. Did you have occasion to talk to them in New York? A. I did. 
108 Q. Pursuant to conversation you had with them and others did 





you receive anything while you were in New York? A. I did. 

Q. Showing you Government Exhibit 3A for identification and 3B 
for identification, going first to 3A, have you ever seen it before? 
A. Ihave. 

Q. Where did you see it for the first time? A. In New York 
City in Macy's Department Store. | 

Q. Was it turned to you there? A. It was. : 

Q. Going now, sir, to Government Exhibit 3B, was that appended 
to it at that time, if you recall? A. It was. 

Q. Whatis that? A. That is a form used by the 7 indicating 
in the case of checks in one instance -- exceeds drawer's balance, ac- 
count closed, and so forth, and on the bottom of this Exhibit is marked, 
"No account." | 





Q. These objects, 3A and 3B, which you say you received from 


i 
| 
i 
| 
' 
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New York, what if anything did you do with them after you received 
them there? <A. I-came back to Washington and turned the check and 
the little slip over to Agent Rawls of the FBI. 

Q. Do you know a Eugene Surratt? A. I know him through the 

109 connection with this case. 

Q. And subsequent, sir, to the 17th or 18th of December of this 
year, did you locate an automobile? Were you present when one was 
found? A. No, sir, I was not. 

* * * * bs * 

DAN SCHINDLER 
was recalled as a witness by the United States and, having been previously 
duly sworn, was examined and testified further as follows: 
FURTHER DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. You have identified these objects as part of Government Exhibit 

4, I believe it is, for identification, as the objects sold to the defendant 
110 Leslie Woodard, the boy in the red shirt. At the time they were 

sold -- was a tailor called for those? A. Well, after they were sold 

I took him into the fitting room, had him slip into the trousers, to see 

if they fit, and they asked him if he would have the fitter look at him 

and measure him for the size of the inseams, the length of the trousers. 

Q. Did he make any answer to that? A. He said he'd have his 
own tailor do it and he just got out of the suit and paid me with a check. 

Q. Did he put the coat on? A. Yes. 

Q. How did the coat fit him? A. The coat fit well. 

Q. Did he take it, sir, without the trousers being fixed? A. Yes, 
sir. 

* * * * * * 

ELMER RAWLS, JR. 
was called as a witness by the United States and, having been first duly 
sworn, was examined and testified as follows: 
111 DIRECT EXAMINATION 
BY MR. SMITHSON: 


Y 


1 
| 
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Q. Your name, sir, is Elmer Rawls, Jr., is that i 





A. Yes, sir. 

Q. You are, sir, a special agent of the Federal Bureau of Investi- 
gation? A. Yes, sir. | 

Q. Assigned to what office? A. Washington Field Ottice. 

Q. How long have you been so assigned? A. About five years. 

Q. Do you know an officer Robert Gary of the Robbery Squad, 
Metropolitan Police Department? A. Yes, sir. ! 

Q. Did you have occasion to receive at any time a check from 
Officer Gary? A. Yes, sir. : 

Q. Showing you Government Exhibit 3A and 3B for identification, 
which for the record have been identified as a bank check allegedly drawn 
on the City Bank of Washington and a return notice from the City Bank, 

I will ask you if you have ever seen those before. A. Yes, sir. 
Q. Where did you first see them? A. They were exhibited to me 
112 by Sergeant Gary. | 

Q. At any time did you take them? A. Yes, sir, I took them at 
that time. 

Q. At any time did you give them tome? A. Yes, sir. 

Q. When did you give them tome? A. Today. | 

* * * 5 * cs 

WILLIAM R. SHELTON | 


was called as a witness by the United States and, having been first duly 
| 





sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. SMITHSON: - 
Q. Your name, sir? A. William R. Shelton. 
Q. Your occupation? A. Metropolitan police. ! 
Q. What particular assignment? A. Detective Sergeant attached 
to the Automobile Squad, Metropolitan Police, Washington, D. co. 
Q. How long have you been a police officer? A. Since July 1, 
113 1943. ! 
Q. How long have you held the assignment to the Auto Squad? 
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A. July 1, 1948, 

Q. Were you so assigned and working during the month of Decem- 
ber '56 and January of '57? A. Iwas. 

Q. Did there come a time that you recovered the automobile of 
one Eugene Surratt? A. I did. 

Q. Where did you find it? A. In the 2500 block of Fourteenth 
Street, Northeast, at 4:00 A.M. on December 19, 1956. 

* * x * * 

114 R. T. KENNEDY 
was called as a witness by the United States and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Your name is R. T. Kennedy, is that correct? A. That's 
correct. 

Q. Your occupation, Mr. Kennedy? A. Iama police officer 
for the City of Los Angeles attached to the Hollywood Patrol Division. 

Q. Your badge number, sir? <A. 3458. 

Q. Were you so assigned during the month of January, 1957? 

A. Iwas. 

Q. Iwill ask you if you received certain information, and by 
virtue of that information, you had occasion to go to an address known 
as 904 North Hoover Street? <A. I did. 

115 Q. On what day did you receive that information? A. January 
1, 1957. 
Q. January 1, 1957? A. Yes. 
Q. What hour? A. At approximately 5:20 P.M. in the afternoon. 


Q. Did you go there alone? A. I went there with my partner 
officer J. M. Leachman. 

Q. Is Leachman here now? A. He is in the building, sir. 

Q. Did you talk with anyone there? A. Yes, sir, I did. 

Q. And do you recall the name of that person? A. Her name 
was Mrs. Mary Berry. 
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Q. Iwill ask you, sir, if you know whether or not she was the 


occupant of those premises? A. She was. | 

Q. Did you receive certain information from her in addition to 
what you had already received? A. Yes, sir, I did. | 

Q. Pursuant to that information and what you already had, what 
did you do? A. I made a search of one of the rooms in the apartment 
located at 904 North Hoover Street. ! 

Q. At that time, sir, will you relate exactly what you aid in the 


116 making of that search and what you found, if anything, or saw? 





A. After receiving the information from Mrs. Berry, I went to the 
bedroom which was located on the west side of the apartment and made 
a thorough search of the bedroom. In a brown suede jacket which was 
hanging on a lamp in that bedroom I found a . 25 caliber automatic pistol 
which was chromium-colored, had a serial number 73115. This gun had 
pearl grips and white adhesive tape wrapped up around the pearl grips. 
I also found a box which contained a check book with blank a agus from 
the City Bank of Washington. 
MR, LYNCH: Just a minute, I object. 
THE COURT: The Counsel come to the Bench. 
(At the Bench:) 
MR, LYNCH: Again he is testifying as to the contents of documents, 
the documents speak for themselves. The best evidence rule again. 
* * x cs * * 
118 MR, LYNCH: Your Honor, I feel this way. This officer cannot 
testify to the contents of any documents, papers, cards, or anything 





else. He may testify that some cards were there or some checks 
were there, but when he starts to talk about the contents of them then he 
is violating the best evidence rule. 
* * * * * | 
127 Washington, D.C. 
Tuesday, May 14, 1957 
* od aE x * | ae 
! 
128 THE COURT: Will you for the record again make a proffer of 


; 
| 
| 


! 
| 
1 
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proof in connection with the question of evidence that was raised yester- 
day, what you expect the officers to testify to, and then we will discuss 
the problem. 

MR. SMITHSON: I believe and understand that the officers will 
testify that on the First of January, 1957, they went to these premises 
on North Hoover Street in Los Angeles pursuant to information received 
from the then lessor and, I believe, should they be questioned, it would 
be shown to be the defendant Long, that they received certain informa- 
tion from her, they went there pursuant to that information and other 
information furnished by her; they went into a room which was then her 
premises and there discovered the .25 caliber chromium-plated or 
silver, whatever it is, automatic. 

That they likewise conducted a search at that time in her presence 7 
and found present a blank book of checks on the City Bank, a draft card, 
a social security card, and one other form of identification in the name 
of Eugene Surratt. 

THE COURT: Is there any testimony about where these papers 
were, the blank checks and draft card? 

MR. SMITHSON: Yes, sir, in a box in a room occupied by these 
two defendants. 

129 THE COURT: Very well. 

MR, SMITHSON: They will testify that they, as I understand it, 
left those items there and the gun, since the defendants were not present 
at that time. They left with instructions to the occupant to call them 
when the two defendants returned. That they got a call around 11:00 or 
11:30 that night and went there at 11:30 and found these two defendants, 
one at the front door of the premises and the other inside of the room 
which they had previously been in. 

They asked, and I believe it was the defendant Long who was inside 


the premises, where the gun was, and he again indicated a brown suede 
jacket which I believe the officer already mentioned he first saw the gun 
in, and was asked at that time where the checks were, the defendant 
saying, "Well, they are there so far as I know." He had seen them there, 
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39 
that they were there, that they had allegedly been found. And the officers 


made a search of the premises and were unable to find the identification 
or the checks. | 

So the Court will not be misled, those men, I understand, were 
taken into custody at that time. They were subsequently released. 
Authority was received by Los Angeles police on the 7th of January for 
their apprehension and arrest on the charges in this District, At that 
time officer Leachman went there for that purpose, did arrest the de- 
fendants. 

THE COURT: Both defendants ? ! 

130 | MR, SMITHSON: Yes, sir. And they were taken into custody. 

I believe it will be shown that on the second search -- that is, there were 
two of them on the First of January, -- on the second search a.22 
caliber pistol, revolver, was also found in that room. | 

THE COURT: As I understand it, Defense Counsel objects to the 
officer being permitted to testify as to the contents of the bank checks 
or the blank checks that they saw. 

MR, LYNCH: That is correct, Your Honor, at the moment. 

THE COURT: Is there any other objection? | 

MR. LYNCH: Yes, Your Honor. Here is my theory on this. 
When the officers first went to that room or those premises they were 
called by someone else. Whatever information that someone else con- 
veyed to the officers concerning even relationship was heargay and 
is not admissible against these defendants. Whatever they found in 
that room or premises, there is no testimony and no proof at this 
moment, or will there be, that any of that material was in the custody 
or control of both defendants at that time. Therefore, it makes the 
evidence immaterial because of no connection. | 

THE COURT: The government has made a proffer of proof here 
and has told the Court what he expects to prove. There will be testimony 

131 adduced, I take it, to show that the two young men occupied that 

room. 








MR, LYNCH: Your Honor, how can they show that on the first 
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proof in connection with the question of evidence that was raised yester- 
day, what you expect the officers to testify to, and then we will discuss 
the problem. 

MR. SMITHSON: I believe and understand that the officers will 
testify that on the First of January, 1957, they went to these premises 
on North Hoover Street in Los Angeles pursuant to information received 
from the then lessor and, I believe, should they be questioned, it would 
be shown to be the defendant Long, that they received certain informa- 
tion from her, they went there pursuant to that information and other 
information furnished by her; they went into a room which was then her 
premises and there discovered the .25 caliber chromium-plated or 
silver, whatever it is, automatic. 

That they likewise conducted a search at that time in her presence 
and found present a blank book of checks on the City Bank, a draft card, 
a social security card, and one other form of identification in the name 
of Eugene Surratt. 

THE COURT: Is there any testimony about where these papers 
were, the blank checks and draft card? 

MR, SMITHSON: Yes, sir, in a box in a room occupied by these 
two defendants. 

129 THE COURT: Very well. 

MR. SMITHSON: They will testify that they, as I understand it, 
left those items there and the gun, since the defendants were not present 
at that time. They left with instructions to the occupant to call them 
when the two defendants returned. That they got a call around 11:00 or 
11:30 that night and went there at 11:30 and found these two defendants, 
one at the front door of the premises and the other inside of the room 
which they had previously been in. 

They asked, and I believe it was the defendant Long who was inside 


the premises, where the gun was, and he again indicated a brown suede 
jacket which I believe the officer already mentioned he first saw the gun 
in, and was asked at that time where the checks were, the defendant 
saying, "Well, they are there so far as I know." He had seen them there, 
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that they were there, that they had allegedly been found. And the officers 
made a search of the premises and were unable to find the identification 
or the checks. | . 

So the Court will not be misled, those men, I understand, were 
taken into custody at that time. They were subsequently released. 
Authority was received by Los Angeles police on the 7th of January for 
their apprehension and arrest on the charges in this District, At that 
time officer Leachman went there for that purpose, did arrest the de- 
fendants. : 

THE COURT: Both defendants? | 

130 MR. SMITHSON: Yes, sir. And they were taken into custody. 
I believe it will be shown that on the second search -- that is, there were 





two of them on the First of January, -- on the second search a .22 
caliber pistol, revolver, was also found in that room. : 
THE COURT: As I understand it, Defense Counsel objects to the 
officer being permitted to testify as to the contents of the bank checks 
or the blank checks that they saw. | 
MR, LYNCH: That is correct, Your Honor, at the moment. 
THE COURT: Is there any other objection? 
MR. LYNCH: Yes, Your Honor. Here is my theory on this. 
When the officers first went to that room or those premises they were 





called by someone else. Whatever information that someone else con- 
veyed to the officers concerning even relationship was heargay and 
is not admissible against these defendants. Whatever they found in 
that room or premises, there is no testimony and no proof at this 
moment, or will there be, that any of that material was in the custody 
or control of both defendants at that time. Therefore, it makes the 
evidence immaterial because of no connection. | 
THE COURT: The government has made a proffer of proof here 
and has told the Court what he expects to prove. There will be testimony 
131 adduced, I take it, to show that the two young men occupied that 
room. | 
MR. LYNCH: Your Honor, how can they show that on the first 
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occasion? The young men were not there. 

THE COURT: After all, you don't have to prove the commission 
of a crime by direct evidence, it can be proved by circumstantial evi- 
dence. Here they are in the home of their great aunt, is that correct? 

MR. SMITHSON: Of the great aunt of the defendant Long. 

THE COURT: Later on, there is no denial by the defendants when 
they are questioned that that was the room, was there? 

MR, LYNCH: Your Honor, I did not understand that the officer 
ever even said -- he says now he will say that the aunt said it was his 
room, but that would be hearsay. What occurs afterwards, Your Honor, 
does not cure what has happened before. 

THE COURT: I am going to permit the government to offer second- 
ary evidence as to what they saw in regard to the draft card and the check. 
That is the position the government takes, that it cannot produce the 
blank checks, they cannot produce the draft card with the name of Mr. 
Surratt on there. Therefore, the government is entitled to introduce 
secondary evidence. 

132 MR, LYNCH: May I have, then, an objection at the time this evi- 
dence comes in? 

THE COURT: You will have an objection running to all of the evi- 


dence of both officers. Do you want to state the grounds of your objec- 


tion? 

MR, LYNCH: The grounds of my objection are, No. 1, that the 
evidence they give concerning their first visit will be immaterial be- 
cause of not being connected up with the defendants; and the second 
ground would be that it violates the primary or best-evidence rule. 

THE COURT: Do you want to state any objection, Mr. Allder? 

MR. ALLDER: Yes, Your Honor. I made an objection the same 
time Mr. Lynch did, I will say simultaneously. 

At this time I would like to make an oral motion to suppress. I 
would like to be heard on that. 

THE COURT: Very well. 

MR, ALLDER: First, I suppose I may be met with the objection 





61 | 
that it is not timely. I do not think that exists in this case, and under 
the Dulett case I think I have a perfect right to do it now. These offi- 
cers from Los Angeles, we did not have them here until this trial 
started, and I did not have information as to what they were going to 
testify to until he did, and this motion is only on behalf of my client, 
I cannot commit the other. | 
133 Your Honor, this was an unlawful search. They had no warrant. 
I don't think they have one, do they, Mr. Smithson? ! 





(Mr. Smithson shook head negatively. ) 

MR, ALLDER: No matter how much permission tndiy received 
from the aunt, this young man had a room there, those were his prem- 
ises, and he had property there. He meets the test as far as j Suiseude 
to the search and seizure from two sources. 

First, the occupant of that room; and, secondly, the property of 
his was taken. And if that search and seizure was illegal, all informa- 
tion gained there should be suppressed. i 

SS * * * * | * 
135 THE COURT: If you want to raise the question, this Court will 
rule, if you want to raise the question that there has been an unlawful 
search and seizure without the permission of your defendant, then you 
are the moving party, and Iam going to rule that you have to put on 
testimony to show the Court that your constitutional rights have been 
violated. You say this is the first opportunity you have had to object 


to any testimony coming in about an unlawful search. ; 
* * * * * | * 


{ 


140 THE COURT: That is my understanding. It is discretionary with 
the Court. | 
Iam going to permit defendant's counsel, Mr. Allder, if he 
wishes to do so, being that he is the moving party -- he does not 
have to put his defendant on the stand, he knows that -- if you desire to 
proceed and show me where the search is unlawful, I will listen to the 





testimony. 
MR, ALLDER:, Take the stand. 
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141 Thereupon 
LESLIE FRANKLIN WOODARD 
was called as a witness in his own behalf, out of the presence of the jury, 
and, having been first duly sworn, was examined and testified as follows: 
BY MR, ALLDER: 

Q. State your full name, please? A. Leslie Franklin Woodard. 

Q. Directing your attention to January 1957, were you in Los 
Angeles, California? A. Yes, I was. 

Q. And where were you staying? A. 904 North Hoover Street, 
Hollywood, California. 

Q. That was at the home of the aunt of Mr. Long? A. The 
great-aunt, yes, sir. 

Q. Did there come a time when you were arrested in those prem- 
ises? A. Yes, sir. 

Q. Do you remember what date it was? A. The first time oc- 
curred on January first, 1957. 


Q. Were you occupying a room in that apartment? A. Yes, 


sir, I was. 

Q. Did you share the room with anyone? A. Yes, I did. 

Q. Whom did you share it with? A. Gerard Long. 

142 Q. Did you have certain belongings and property of yours in that 
room? A. Yes, sir. 

Q. When the police arrested you, did they take any property of 
yours? <A. Yes, they did. 

Q. What did they take? A. They took a 25 caliber automatic 
pistol that belonged to me. They took some other identification, such 
as draft card, and a few blank checks they took. And they took my 
wrist watch, and they also took our money. 

Q. In that apartment, prior to your arrest, had there been some 
record there concerning identification of persons mentioned in this case? 
A. Yes, sir. 

Q. What was there, sir? A. It was a draft card, and there 
was a Social Security card. 
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Q. Whose name? A. Eugene Surratt. 
Q. And the blank checks that you say were there, whose name 
were they in -- what bank was it, Imean? A. The bank that was on, 
it was, I believe, in Mobile, Alabama; and there was also a blank check 
there from the Bank of America, Los Angeles, California. | 
143 Q._ Could you tell us any other things that were there? A, The 
pistol was there. | 
Q. Any other papers? A. There was a credit card there that 
belonged to some man, I believe his name was Stevens, that lived in 
California, in Los Angeles, and that was about it. 
Q. Where were these papers? A. They were ina box with my 
clothes. | 
Q. Acovered box? A. Yes, sir, it was covered. — 
Q. At any time did you give any policeman permission to search 
any part of your room or to take anything from there? A. No, sir; 
I didn't, | 
Q. These things were yours? A. Yes, sir; they were. 
MR. ALLDER: You may examine. | 
CROSS- EXAMINATION | 
BY MR. SMITHSON: | 


Q. Was the 22 pistol recovered there yours also? A. Yes, sir; 





it was. 
Q. And the 25 automatic? A. Yes. | 
Q. And the card in the name of Eugene Surratt? A. Yes, sir. 
144 Q. Thatis thedraft card? A. Yes. | 
Q. And the bank book in the name of Eugene Surratt? A. There 
was just a check in the name of Eugene Surratt. No bank book there. 
Q. And the draft card had an address on it, did it not? A. Yes, 





it did. 

Q. So did the Social Security card, didn't it? A. No, it didn't. 
Q. Did you send that Social Security card back to the iia Se- 
curity Board? A. No, sir. 


Q. Did you send the draft card back to any draft board? A. No, 
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How oldare you? A. 21. 

How old? A. 21. 

When were you born? A. May 5. 

What year? A. 1937. 

1937? <A. Yes, sir. 

Aren't you sure of it? A. Yes, sir; Iam positive. 


e 


©2OHOHLOHOHOL 


Do you go to school? A. No, sir; I don't right now. 
How far in high school did you go? A. In high school I left 
in about the 10th or 11th grade. 

Q. What did you do after you left high school? 

MR, ALLDER: I object. 

MR. SMITHSON: Goes to his credibility, Your Honor. 

THE COURT: Well, Mr. Smithson, I think that if you have any 
record of any convictions against the defendant, of course, I will let 


you show it. 

MR. SMITHSON: Just juvenile charges. 

THE COURT: I understand, and those are not admissible. I think 
we ought to confine the cross-examination to some time around the alleged 
illegal search. 

BY MR, SMITHSON: 

Q. You arrived there on December 23? A. Arrived in California 
on. December 23, yes, sir. 

Q. Had you ever met this woman before? A. No, sir. 

Q. That you stayed with? A. No, sir. 

146 Q. You did not pay her any rent, did you? A. No, sir. 

Q. She gave you money and clothes when you got there, didn't 
she? A. She did-not give us any money, she bought us a shirt and a 
pair of socks and a suit of underwear. : 

Q. Did you have a job when you went out there? A. Not when I 


got there, but I applied and had an okay for a job when we were arrested 


and locked up. 
Q. You hadn't worked up to the first of January, though, had you? 
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A. No, sir; not until we was arrested. 


| 
| 
| 
| 
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Q. When you arrived there you had no money, did yout A. Yes, 
we did. 

Q. Where did you get the money? A. I had it from sig where 
I had worked before. ! 

Q. Where did you work before? A. I worked at the Washington 
Post and Times- Herald. | 

Q. When did you quit there? A. About three or four: days before 
I went to California. 

Q. You went to California how? A. By bus. 

Q. And the defendant Gerry Long went with you, didn't he? A. 
Yes, he did. 

147 Q. This automatic that you had, that was loaded, wasn't it? 

A. Yes. 

Q. You reloaded it that afternoon, didn't you? A. Yes. 

Q. And you knew the officers had been there, didn't you? A. I 
didn't know they were there. I had a very good suspicion that they were 
there -- someone was there. I knew that someone had been there. 

Q. That is when you examined that 25 caliber automatic and re- 
loaded it? A. Yes, sir. 

Q. When you were there you didn't see that great-aunt after that, 
did you, that afternoon of the first? A. We didn't even see her on the 
first. | 

MR, SMITHSON: I haven't anything else. . 

THE COURT: I want to ask a few questions. You say you got to 
California by bus? | 

THE WITNESS: Yes, sir. 

THE COURT: When did you leave Washington? 

THE WITNESS: December 20. 

THE COURT: You said that this draft card with the name of a 
man by the name of Mr. Surratt, S-u-r-r-a-t-t, is that right ~= 

148 THE WITNESS: Yes, sir. , 
THE COURT: You said that was your draft card? 
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THE WITNESS: Yes. 

THE COURT: Where did you get it from? 

THE WITNESS: I had it. 

THE COURT: Where did you get it from? You be frank with the 
Court and tell me where you got it from. You said it is your property. 
I want to know where you got it from. 

THE WITNESS: Iam not sure if I found it, or whether or not I 
took it. 

THE COURT: Let's have a frank answer. Where did you get the 
draft card from, with the name of Surratt on it? 

THE WITNESS: I took it. 

THE COURT: From where? . 

THE WITNESS: From some other papers. 

THE COURT: What other papers? 

THE WITNESS: That were in the glove compartment of a car. 

THE COURT: What kind of a car was it? 

THE WITNESS: I don't recall that. 

THE COURT: Where was the car when you took the draft card? 

THE WITNESS: I don't recall that, sir. 

THE COURT: Where was the car, in what city? 

THE WITNESS: It was in Washington. 

149 THE COURT: What part of the city? 

THE WITNESS: Northeast. ~« 

THE COURT: What time of the day or night or morning? 

THE WITNESS: I don't recall. It's been too long. 

THE COURT: You took the draft card; what did you take it for? 

THE WITNESS: It was just with the papers. I took all the papers. 

THE COURT: What else did you take? 

THE WITNESS: Social Security card and checks. 

THE COURT: Whose name was on the Social Security card? < 

THE WITNESS: Eugene Surratt's. 

THE COURT: Where did you get that from? 

THE WITNESS: The same as where I got the draft card, from the 


4 


150 


Washington, D.C. City Bank checks, weren't they? 
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THE COURT: Did you take the automobile? 
THE WITNESS: No, sir. 
THE COURT: Who was with you when you took these papers? 
THE WITNESS: I was by myself. 
THE COURT: Where was your friend Long? 
THE WITNESS: I don't know. 
THE COURT: What? 
THE WITNESS: I don't know. 


THE COURT: Where did you get the City Bank checks = -- 
| 
THE WITNESS: No, sir; there was some checks from Mobile, 


Alabama. | 


some Washington, D.C. 


correct? 


THE COURT: Isn't there an allegation that the officers found 


MR. SMITHSON: Blank book of City Bank of Washingtdn checks, 
THE COURT: Blank book of City Bank, Washington, a3 C., checks; 





MR. SMITHSON: That is my understanding. 
THE COURT: (To the witness) You had those blank checks, did 


you not, in a box? 
THE WITNESS: Yes, sir. 
THE COURT: You say they are your checks? 


THE WITNESS: Yes, sir. 

THE COURT: Where did you get them from? 

THE WITNESS: From the bank. | 

THE COURT: What did you get them for? : 

THE WITNESS: I don't recall even getting City Bank checks, but 


if I had them, they came from the bank. 


THE COURT: When did you get them? 
THE WITNESS: When? 

THE COURT: Yes. | 
THE WITNESS: I don't even recall having them, but if they say 
they were in there, I am not sure of everything in the box; I know 
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the draft card was in there, specifically that, and the Social Security 
card and the checks, Iam not sure which bank they were on, though. 

THE COURT: . What did you take the Social Security check -- I 
mean the draft card -- out of man's automobile, without his permission, 
I assume, that had the name of Surratt on; what were you going to do 
with that card? 

THE WITNESS: I hadn't made up my mind, 

THE COURT: What's that? 

THE WITNESS: I hadn't made up my mind. 

THE COURT: What was the purpose of taking it? 

THE WITNESS: I guess I figured I could use it for further use. 

THE COURT: Do what? 

THE WITNESS: Use it later on. 

THE COURT: Use it for identification purposes? 

THE WITNESS: That, any other thing that might come up. 

THE COURT: Did you want to use that name so that you could 
forge his name into'a check and then get money for checks, was that 


your purpose for taking it? 
THE WITNESS: It was one of them, yes, sir. 
THE COURT: One of the reasons you stole it, right? 
THE WITNESS: Yes. 
THE COURT: And you did forge checks, didn't you? 
THE WITNESS: No, sir. 
THE COURT: You passed a check in New York at Macy's, didn't 


THE WITNESS: No, sir. 

THE COURT: You never were in Macy's in New York? 

THE WITNESS: I have been in Macy's in New York. 

THE COURT: You were not there the day that Mr. Schindler and 
Mrs. Miller -- you heard them yesterday saying that you presented a 
check for a suit of clothes; do you deny that? 

THE WITNESS: Yes, sir. 

THE COURT: I think I have enough. 
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MR. SMITHSON: I have nothing else. 

THE COURT: Anything further? Do you want to put on the other 
defendant? | 

MR, ALLDER: I was going to put on the police officers. 

MR. SMITHSON: I submit that since he has acknowledged it was 
stolen property and therefore not legitimately his, he has failed to sus- 
tain his burden. | 

THE COURT: I will let him complete the record for the purpose 


of the motion. 
* * * * * | oe 





having been previously duly sworn, resumed the witness stand and testi- 





fied further as follows: 
DIRECT EXAMINATION 
BY MR. ALLDER: ; 

Q. Mr. Kennedy, directing your attention to the first occasion you 
went in this apartment you were testifying about yesterday, in Los Angeles, 
you went there in response to a telephone call. Did you obtain any kind 
of a warrant, either a search warrant or warrant of arrest? A. No, 
sir, I did not. 

Q. After you had been there and returned the second Bests did 
you obtain either a search warrant or a warrant of arrest? A. No, 
sir. | 

Q. Is it true that your fellow officer did not seek or obtain a 
warrant on either occasion, also? A. Yes, sir; that's true. 

Q. And the first time that you went there you had not asked the 
defendant Woodard there for permission to go in those a cla had 





you? A. No, sir. 


155 Q. As a matter of fact, on the second occasion you oan ask 


permission of him to goin there and search? A. No, sir. | 
* * * * * : * 
CROSS- EXAMINATION 
BY MR. SMITHSON: 
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Q. Officer, would you begin with the first information furnished 
to you from your office or from the great-aunt of the defendant Long 
and supply all the information you have that was furnished to you on 
January 1, both in the early afternoon and that evening? A. The first 
information that I had was a direct conversation with the defendant's 
aunt, Mrs. Berry. 

Q. You will have to keep your voice up, officer. A. We re- 
sponded to her place of residence at 904 North Hoover and talked directly 
to her. 

Q. What did she say to you, and what did you say toher? A. She 
told my partner and I that she had found a gun while she was cleaning 
the west bedroom which belonged to her son, and that she wished to 
show it to us, because it had her all upset, and she believed that the 
defendants that had been staying with her were involved in some sort of 
acrime. She also said that she had found some other papers and identifi- 
cation that did not belong to the defendants. 

156 And with her permission we went into the west bedroom and made 
a thorough search of the bedroom. I found in a box a draft registration 
card, a social security card, and a bank deposit book in the name of 
Eugene Surratt, with a Washington, D.C. address. I also found some 
other blank checks and a check book from the City Bank of Washington, 
D.C. And in the suede jacket on the lamp I found the . 25 automatic 
Colt pistol with a serial number of 73115. 

Q. Did you notice anything about the handle or grip of that .25 
caliber automatic? A. It had pearl handles and one of the sides of the 
handles was broken and it was taped together with a piece of white ad- 
hesive tape. 

Q. Did you notice or find present other identification other than 
that of Eugene Surratt in that box? <A. Yes, I did. 

Q. Did you find the identification of a Mr. Buell? A. Yes, sir, 
I did. 

Q. What was that identification? A. It was a Senate pass to the 


House -- a Senate pass issued by a Congressman, and a House of 
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Representatives pass issued by a Congressman. 
Q. By that do you mean a United States Congressman and a Sena- 
157 tor's pass for Washington, the Capitol? A. Yes, sir, 

Q. Did you find any other identification in the name of Steven- 
son? A. Yes, sir. That was a gasoline credit card. I believe that 
was all with Mr. Stevenson's name. | 

Q. When you entered those premises were you invited in there? 
A. Yes, sir, I was. | 
Q. By whom? A. ByMrs. Mary Berry. 
Q. And you knew her to be the great aunt of the detendant Long? 
. She so identified herself? A. She so identified herself. | 
Q. Did she tell the name of the people who were staying with 
her, these two who scared her so? A. Yes, she did. ! 





Q. What names did she give? A. She gave me the name of 
Gerry Long and Les Woodard. | 
Q. She called him by the nickname of "Woody"? A. Yes. 
Q. Were the defendants there at that time? A. No, they were not. 
Q. Did you say anything to her about your returning there? A. 
158 Yes, I did. | 
Q. What did you say toher? A. I told her to leave the items 
that we had found just as they were and for her to remain at her place 
of residence there and put in a call to us as soon as the defendants re- 
i turned. | 
, Q. You area police officer of Los Angeles, is that correct? 
A. Yes, sir. | 





Q. Been on the Force for how long? A. Nine years. 

Q. Is it a crime in the State of Caiifornia, sir, within your own 
abode, or where you may be staying, to own a weapon, a pistol? A, 
No, sir. | 
> Q. Did there come a time when you returned to those rooms? 
A. Yes, sir. | 

Q. Did you return there pursuant to a telephone call from Mrs. 
Mary Berry? A. Yes, sir, I did. 





72 

Q. What time did you get the call and what did she say to you? 

A. She called us about 11:25 or 11:30 p.m. on the First and she stated 
159 that she had left her apartment as she had become frightened and 

had gone to the Hayward Hotel, which is located in downtown Los Angeles, 
to spend the night. 

She also stated that she had made several telephone calls from the 
Hotel back to her apartment and she had received no answer until ap- 
proximately 11:00 p.m. when someone picked up the phone in her apart- 
ment and said hello, at which time she hung up. 

Q. You said, sir, that you had permission from her to search those 
premises? <A. Yes, sir, I did. | 

Q. When you were in there on the first occasion and found the . 25 
caliber automatic, what did you do with it, if anything? A. I placed 
it back in -- first I unloaded it. Then I placed it back into the jacket 
of the, the pocket of the suede jacket. 

Q. Did you go back to those premises? A. Yes, I did. 

Q. Was the defendant Woodard there? <A. He was just walking 
out the front door to the street. 

Q. Did you arrest him at that time? A. I did. 

Q. Did you go into the premises? A. I did. 

160 Q. Did you go to apartment 106, the apartment of Mary Berry? 

A. Yes, I did. 

Q. Did you find the defendant Long there? A. Idid. | 

Q. Did you arrest him at thattime? <A. Yes, I did. 

Q. When you entered that place, 106, sir, did you speak to the de- 
fendant Long? A. Yes, sir, I did. 

Q. Do you recall any conversation, sir, abouta gun? A. Yes, 
I did. 

Q. With whom did you have that conversation? A. I had it with 
the defendant Long. 

Q. What did you say to him and what did he say to you? A. I 
asked him where the gun was and he said it was in the coat pocket. 

Q. Did he say where that coat was? A. In the bedroom. 


162 


73 | 
Q. Did you go in there and recover that gun? A. I did. 
Q. Was it loaded? <A. Yes, it was loaded. : 
Q. Did you ask anyone about how that gun was reloaded? A. Yes, 


161 sir, I did. 


Q. Who? A. Lasked defendant Woodard. 

Q. What did he say? <A. He stated that the, Gerry's aunt had 
been afraid of prowlers and he had reloaded the gun for protection. 

Q. And did you ask him, sir, did you have any conversation with 
him, sir, with regard to what you found in that box, that identification? 
A. I hada conversation with defendant Long regarding the nos. 

Q. With defendant Long? A. Yes, sir. ! 

Q. Did he say whether or not it was his box? A. He did. 

Q. What did he say? <A. He said it was a box that his aunt had 
given him some Christmas clothing, Christmas presents of clothing. 

Q. Did you ask him, sir, about the check books and the identifi- 
cation of those checks already made out? A. Yes, sir, I did. 

Q. Who responded to that, Long or Woody? A. I asked the 
question separately to each of them and they both responded. 
Q. What did the defendant Woodard say as best you can recall? 
A. He stated that as far as he knew the stuff was still in the box. 
Q. Did you make a search to find it sir? A. Idid. | 
Q. Could you find it or did you? A. No, sir, I did not find it. 
Q. Did you ask him where he got it? A. Yes, sir, I did. 
What did Woodard say as to where he got it? A. He stated 
that he found it on a bus between Dallas and Los Angeles. | 

Q. He didn't tell you, sir, he took it from a glove compartment 
of an automobile of Eugene Surratt in the Northeast section of Washing- 
ton? <A. No, sir. | 

Q. What did the defendant Long say about it? A. He made the 
same statement. : 

Q. That it wasfoundina bus? A. Yes, sir. : 

MR. SMITHSON: I don't think anything else is required. 

THE COURT: Mr. Kennedy, will you describe this apartment that 
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you mentioned that you went to out there in Hollywood? 

163 THE WITNESS: Yes, Your Honor. It was a three-room apart- 
ment. On the left side was the bedroom, and in the center portion there 
was a living room, and it apparently could have been converted into a 
bedroom, and on the east side was a kitchen, and sort of a service 
porch. 

THE COURT: So that there was one complete bedroom, is that 
right? 

THE WITNESS: As far as I know. 

THE COURT: And a living room and a kitchen? 

THE WITNESS: Yes, sir. 

THE COURT: A dinette there? 

THE WITNESS: There was a dining area in the kitchen, as I re- 
call. 

THE COURT:' From your investigation did anybody live there 
besides this lady, the great aunt? 

THE WITNESS: The daughter of Mrs. Berry lived there, also. 

THE COURT: Was it your information that they had allowed these 


two young men to stay there, that she felt that one of them was a relative? 


THE WITNESS: Yes, Your Honor. 

THE COURT: How long had they been there before she notified the 
police to come to her apartment? 

THE WITNESS: She stated that they had arrived there on about the 
23rd of December, 1956. 

164 THE COURT: Did she say when she discovered these articles that 

you have mentioned like the gun and the draft card and checks? 

THE WITNESS: She stated that she had found them on January Ist, 
sometime during the day while she was cleaning. 

THE COURT: Is that why she put the call in to the police depart- 
ment? | 

THE WITNESS: Shortly thereafter she did. 

THE COURT: Did she tell you that she became suspicious of these 
defendants ? 
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THE WITNESS: Yes, sir, she did. 
THE COURT: I have nothing further. 
MR, ALLDER: I have no further questions. 
As far as my information is concerned, the other officer will 





merely corroborate what he has said. 
* eK & * * * 

172 MR. LYNCH: I wanted to clarify something here. I don't know 
that there has been any testimony whatsoever that that jacket out in Los 
Angeles was my client's jacket -- Long -- and certainly no testimony 
that it is the same jacket that he is supposed to have worn in the City 
of Washington. ! 

And I might add this so you can rule on my motions at the same 





time. I would make a motion to suppress this evidence as to my man 
because it is illegal as to him. And we have also had an admission that 
the property all belonged to the co-defendant and not to my client's. 
THE COURT: Your client hasn't made a showing yet that his con- 
stitutional rights have been violated. He sat mute, which he has a right 
to do. He has not taken the stand and said that his rights haye been 
violated. So I don't think he is in any position to claim that his con- 
stitutional rights have been violated because of the fact that ia contend 
the co-defendant's rights have been violated. | 
* * * * * * 
178 THE COURT: Every alleged unlawful search or seizure in any 
case -- after all, it is hard to find two cases exactly on all fours as 
to the facts -- I don't feel that there has been an unreasonable search 
or seizure in this case. Therefore, Iam going to deny the motion. 
ss * * * * | * 
179 (At the Bench:) 
MR, SMITHSON: During the recess I asked the court reporter to 
type up the statement of the defendant Woodard since it was under oath 
and related to the offenses on the indictment. I propose at the conclusion 





of my case to offer that transcript of his admissions as to the ownership 


of the property and the other evidence, since it was under oath as an 
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admission against interest. I have advised both Counsel to that effect. 
MR, ALLDER: I advised Mr. Smithson I object to it on behalf 
of my client. 
* * * * * * 
180 MR, ALLDER: That is a different proposition, what Your Honor 
stated. Is Your Honor saying that with the defendant taking the stand and 
claiming ownership, that you think the Jury properly is entitled to know 


that? He wants them to hear Your Honor's cross-examination, his 


cross-examination about collateral matters as far as my motion was 
concerned. 

THE COURT: Do you contend that you are entitled to hear the 
whole testimony including cross-examination by the Court or just the 
part admitting that, where he got these things from? 

MR. SMITHSON: I say, Your Honor, that the part I intend to 
offer does include part of the cross-examination, but the man was still 
under oath and he took the stand willingly. It is his motion. 

The part I intend to ask for is the .22 caliber pistol which he ulti- 
mately admitted was his, the .25 caliber gun, the identification of Sur- 
ratt and what it was, and where it was gotten. That is it. 

MR. ALLDER: I was calling the Court's attention to what I thought 
you had in mind. I thought Mr. Smithson had in mind reading everything 
in the transcript. 

* * 

182 (In Open Court:) 
MR. SMITHSON: Officer Kennedy. 
Thereupon 
ROBERT T. KENNEDY 
having been previously duly sworn, resumed the witness stand and testi- 
fied further as follows: 
DIRECT EXAMINATION CONTINUED 

MR. SMITHSON: Your Honor, if Iam correct, I believe we were 
at the point where the officer said he went to the premises 904 North 
Hoover on the first of January. 
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BY MR. SMITHSON: 

Q. What time did you first go to those premises, on the first of 

January? <A. It was about 5:20 to 5:30 P.M. on the first of January. 
183 Q. And when you arrived there, did you have any conversation 
with anyone there? Would you answer that yes orno. A. Yes. 

Q. Pursuant to that conversation and information that you were 
furnished, what did you do? A. I went to the bedroom located on the 
west side of the premises, Apartment 106, and made a search of the 
bedroom. ! 

Q. In that apartment 106, in that particular bedroom, sir, did 
you happen to notice alamp? A. I did. | 
Q. Was there anything on thatlamp? A. There was B brown 
leather suede jacket hanging on the lamp. 
Q. Did you have occasion to examine the pockets of that jacket? 
A. I did. 
Q. Did you find anything in it? A. Ifounda .25 ae Colt auto- 
matic with a serial number 73115 in one of the pockets. 
Q. Would you describe the appearance of that automatic? A. It 








was a chrome-plated pistol with pearl grips. One of the grips was 


broken and the handle was taped with a piece of adhesive tape to secure 
the handles to the gun. | 

MR. SMITHSON: I believe for the record this is known as Govern- 
ment Exhibit 2, Your Honor. | 





184 BY MR. SMITHSON: 
Q. I show you, Officer Kennedy, what has been marked for identi- 
fication Government 2 and ask you to examine it and state if you have seen 
it before. A. Yes, sir, I have. | 
Q. Where did you first see it? A. I saw it in the coat pocket 
of the brown suede coat hanging on the lamp in the bedroom, Apartment 
106, at 904 North Hoover, in Los Angeles. | 
Q. Is this the chromium-plated .25 that you previously referred 
to? A. Yes, sir. 


Q. Do you find on this, sir, the same number, rus? A. Yes, 
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sir, I do. 


Q. When you found this weapon was it loaded? A. Yes, sir, it 


Q. Do you recall how many cartridges were in the clip? A. 
Three cartridges in the clip. 

Q. Did you do anything to those cartridges or the clip? A. I 
unloaded the clip and took the cartridges with me. 

Q. At that time, sir, was there anyone with you? A. My part- 
ner, Officer Leachman, was with me at the time, and also Mrs. Mary 
Berry and Miss Patricia Berry. 

Q. Were those the people that you talked to there? A. Yes, sir. 

Q. That lived at that address? A. Yes, sir. 

185 Q. Were the defendants Gerard Long and Woodard there at that 
time? A. No, sir, they were not. 

Q. Would you answer this yes or no: Did you receive such infor- 
mation concerning those defendants from Miss Berry and Mrs. Berry? 
A. Yes, sir, I did. 

Q. Did you make any other search of that particular apartment or 
room? <A. Yes, sir, I made a thorough search of the bedroom. 

Q. Did you have occasion to see a box there? A. Yes, sir. 

* * * a * * 

Q. Did you examine that box? A. Yes, sir. 

Q. When you looked in it, sir, did you find any identification 
with the name Surratt on it? A. Yes, sir, I did. 

Q. Do you recall the full name? A. Eugene. 

186 Q. What identification in the name of Eugene Surratt did you find 
in that box? A. I found a draft identification card -- may I correct 
that -- that was a draft registration card, a social security card, and 
a bank deposit book. 

Q. Did any of them have any address onthem? A. They all 
had Washington, D.C. addresses. 

Q. Did you see a blank book of checks in there? A. Yes, sir, 
I did. 
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Q. On what bank were they drawn? A. City Bank of Washington, 
n.é, : 
Q. Did you stay there at that time, officer? A. I left after about 
fifteen or twenty minutes. | 
Q. Did you leave certain instructions with Mrs. Berry at that 
time? A. I did. ! 
Q. Did there come a time, sir, that same date, January 1st, 
1957 when you received another telephone call? A. Yes, sir. 
Q. About what hour was that? A. 11:25 to 11:30 P.M. 
Q. Pursuant to that phone call, what did you do? A. I went to 
the apartment at 904 North Hoover, Apartment 106. AsI arrived at 
the front of the apartment building I observed defendant Woodard coming 
out the front door. ! 
187 Q. By defendant Woodard, whom do you mean? A. The defendant 
seated at the defense table. ! 
Q. How is he dressed? A. He was dressed ina light brown 
suede jacket and a pair of black trousers. 
Q. How is he dressed now? A. Withared shirt. | 
MR. SMITHSON: May the record reflect the witness identified the 
defendant Woodard. ! 
THE COURT: It may. | 
BY MR. SMITHSON: | 
Q. Did you arrest him at thattime? A. I did. | 
Q. Did you enter the premises of 106 North Hoover? A. Apart- 
ment 106 at 904 North Hoover. 
Q. Did you arrest anyone in there? A. I arrested the defendant 





Long. | 

Q. Is that the defendant Gerard Long? A. Yes, sir. 

Q. Ishehere? A. Yes, sir. | 

Q. Where is he? A. Seated at the far end of defense table. 

MR. SMITHSON: May the record reflect that he likewise identifies 
that defendant. | 

188 THE COURT: The record will reflect that fact. 
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BY MR. SMITHSON: 

Q. Did you have any conversation with him at that time relative 
toa weapon? A. Yes, sir, I did. 

Q. What was that conversation? A. I asked him where was the 
gun. 

Q. What did he say? A. He stated it was in the jacket pocket in 
the bedroom. 

Q. And by "he" whom do you mean, Woodard or Long? A. Long. 

Q. Did you also, sir, make a search at that time for this box that 
you previously described? A. I did. 

Q. Did you talk to either one of the defendants about that box? 

A. Yes, sir, I talked to both of the defendants about the box. 

Q. With regard to that box, what did the defendant Woodard say 
about it? A. He stated that the box was a box that had contained some 
Christmas presents given to the boys by Long's aunt. 

Q. Did he say anything with regard, sir, to the contents -- that 
is, the identification of Eugene Surratt and the blank check book? 

A. He stated that as far as he knew the articles were still in the 
box. 

Q. Did he say anything, sir, with regard to that .25 caliber 
automatic that you saw there? A. He stated that he had found that 
article on a bus between Dallas and Los Angeles. 


Q. During the course of that search did you discover any other 


weapon on that occasion? A. No, sir. 

Q. When you searched those premises at that time, sir, did you 
find that box which had that identification of Eugene Surratt? A. Yes, 
sir. 

Q. On the second occasion? That night? 11:30? <A. Yes, sir. 

Q. Where did you findit? A. It was on a writing desk in the 
bedroom. 

Q. Did you find in it the identification of Eugene Surratt? 

A. No, sir. 
Q. Did you find in it the bank book and social security card or 
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the draft card of Eugene Surratt? A. No, sir. 
Q. Did you find the book of blank checks on the City Bank of 
Washington? A. No, sir. 
190 Q. Did you search the rest of that apartment? A, Yes, sir, 
I did. 





Q. Did you find it anywhere within that apartment? A, No, 
sir. ! 
Q. When you went back to that apartment, sir, and took that .25 
caliber automatic, did you examine it to find out if it was marten 
A. I did. ! 
Q. Was it? <A. Yes, sir, it was. 
Q. How many shells init then? A. Three. | 
Q. Did you have occasion, sir, to return to those premises on a 
later date? A. I did. | 
Q. At what time -- when? A. It was the following evening, about 
8:20 P. M. | 


Q. And when you went there, what was the occasion for you going 





there? <A. It was the result of another telephone call from Mary Berry. 
Q. When you went there did you secure some information from 

her? A. She stated that she had found -- 

191 Q. Not what she said, did she give you some information? A. 

Yes, sir, she did. | 

Q. Pursuant to that, what did youdo? A. I madea search of 

the bedroom again. | 

Q. Did you find anything there, sir? A. Ifounda. 2 caliber 

pistol. 





Q. Do you recall the identification of that weapon? A. As I 
recall, it didn't have a serial number. 

Q. What type of weapon was it? A. It wasa eevalines, 

MR. SMITHSON: For the record, may I have this marked for 
identification. | 

THE DEPUTY CLERK: Government No. 5 for identification. 
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(A pistol was marked Government Exhibit 
No. 5 for identification. ) 
BY MR. SMITHSON: 

Q. I show you, sir, Government Exhibit 5 for identification and 
ask you to examine it and state whether or not you have ever seen it 
before. A. Yes, sir, I have. 

Q. Where did you first see it sir? A. Under the bed in the west 
bedroom at 904 North Hoover, Apartment 106. 

Q. Did you take that gun with you? A. Yes, sir, I did. 

192 Q. Was it loaded at that time? A. No, sir. 

Q. Did you take the .25 with you when you left on the night of the 
ist of January? A. Yes, sir, I did. 

Q. That was after unloading it? <A. Yes, sir. | 

Q. Did you turn these guns over toanyone? A. I turned them 
over to the Property Clerk at the Police Station at Hollywood, California. 

Q. Were they subsequently turned over to the police? Metropoli- 
tan Police Department? A. Yes, sir, they were. 

Q. With regard to this gun which has been identified as Govern- 
ment Exhibit 5 for identification that you found in these rooms; Apart- 
ment 106 at 904 North Hoover, did you talk to either one of these defen- 
dants about this weapon? A. I did not. 

Q. When you returned on that occasion, sir, the following day, 
did you at that time locate the draft card, social security card or the 
bank deposit book of Eugene Surratt? <A. No, sir. 

Q. Or the blank book of checks on the City Bank of Washington? 
A. No, sir. 

193 Q. You say that you talked to the defendant Woodard about this 
gun and the identification and the check books. Did you also talk to the 
defendant Long about it? A. Yes, sir, I did. 

Q. About all of them? A. Yes, sir. 

Q. What did the defendant Long say about it? A. He stated that 
he had found, that they had found, the articles on a bus from Dallas to 
Los Angeles. 





| 
| 
| 
| 
| 
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Q. Did he say anything about the identification being found, sir? 
A. Yes, sir. 

Q. Did he say who found it? A. AsTI recall, it wasn't clarified 
who had found it. | 

Q. Did Woodard in his statement say which one of them found 
these? A. No, sir. 

MR. SMITHSON: That is all, Your Honor. 

MR. ALLDER: I have no questions. 

MR. LYNCH: Just a few questions, Your Honor. 

CROSS- EXAMINATION | 
BY MR. LYNCH: 

Q. Officer, is it illegal to have a gun in a house in Los ieee 

A. No, sir. | 
194 Q. Even though it is loaded, officer? A. No, sir. | 

Q. These articles that you saw on the first occasion you visited 
these premises, did you make any notes of what the articles were? 

A. My partner, Officer Leachman, did while I was present. 

Q. But you didn't make any notes yourself? A. No, sir. 

Q. Let me get this clear as to when you found the . 22) caliber 
pistol. When did you find that? A. On January 2, 1957, at appt 
mately 8:20 or 8:25 P. M. | 

Q. Were the defendants present when you found that?’ A. No, 








sir. | 

Q. Where were they at that time? A. They were in custody. 

Q. In what room of the apartment was that gun found? A. In 
the bedroom on the west side of the apartment. | 

Q. The same room where you found the other gun? y Yes, 
sir. 

* % 
J. MICHAEL LEACHMAN | 

was called as a witness by the United States and, having been first 


duly sworn, was examined and testified as follows: | 
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DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Give us your fullname. A. J.M. Leachman. 

Q. And your occupation. A. Police officer for the City of Los 
Angeles, assigned to the Hollywood Division. 

Q. How long have you been a police officer? A. Ten years. 

Q. Were you'so assigned and working, sir, on January 1, 1957? 
A. Yes, sir, I was. 

Q. Did you have occasion, sir, on that day to go to 904 North 
Hoover Street, Los Angeles? A. I did. 

Q. Did you have occasion to go to Apartment 106 there? A. I 
did. 

Q. Did you go there with anyone? A. My partner, Robert T. 
Kennedy, another policeman. 

Q. Subsequent to that, on the 11th of January, did you have occasion 


to go to those premises? A. I did. 


Q. Were you with anyone at that time? A. I was with another 


partner, Sterling J. LeBaer. 
Q. When you went there, sir, did you arrest anyone, sir? 


196 A. I did. 


Q. Whom did you arrest? A. Iarrested Mr. Woodard and Mr. 
Long. 
Q. Iwill ask you, sir, if that was on teletype authority from the 
District of Columbia authorities? A. It was. 
* * cd * 
THOMAS A. SCANLON 
was called as a witness by the United States and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* F * me 
BY MR. SMITHSON: 
Q. Would you give us your fullname? A. Thomas A. Scanlon. 
197 Q. And your employment? A. Head teller at the City Bank of 


Washington. 
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Q. And your office is located where? A. Ninth and Massachu- 
setts Avenue, Northwest. | 

Q. Do you know Bernard Grant? A. Mr. Bernard Gant is vice- 
president at the main office, which is Ninth and Massachusetts Avenue. 

Q. The same office where you are, sir? A. That's right, sir. 

Q. I will ask you if you have caused, or have personally made an 
examination of the records of the City Bank for Washington, D. C.» te 
determine, sir, whether an account was held by your bank in any of 
its branches on the name of J.L. Evans. A. I checked into that 
myself and checked with all of the branches and at the main office, and 
we never had in the last five years an account under that nanie. 

Q. Do you have a stamp at your bank when you return items for 
cancellation? A. The Riggs National Bank does that for us, We clear 

through Riggs. 

, Q. That is part of your business practice to clear through the Riggs 
Bank of the District of Columbia? A. That's right. | 

Q. And directing your attention to the back of this instrument, 
Government Exhibit 3A for identification, I will ask you if you notice a 
198 stamp on the back there for the Riggs Bank, Washington, D.€. 7 
A. Yes, there is a Riggs endorsement on the back. | 

Q. Showing you Government Exhibit 3B for identification, I will 
ask you if you have ever seen that or one like that before. A. This 
is our standard stub, returned check stub, which we put on for returned 





items. 
Q. That is part of your business practice to put that x returned 
items? A. Whenever a check is returned for any reason we put one 
of these stubs on the check. | 

Q. On this particular stub, does it indicate for what reason it 
was returned? A. On this stub it indicates no account. 

Q. And you have personally checked the fact and can personally 
state there has not been one in the name of James L.. Evans for five 
years? A. For five years. i 

Q. In your bank or any branch thereof? A. That's right. 
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MR. SMITHSON: The Government offers Government Exhibit 3A 
and 3B. 

THE COURT: Any objection? 

MR, ALLDER: Yes, I object. 

199 THE COURT: It may be received. 
(Exhibits 3A and 3B heretofore marked 
for identification were received in evidence. ) 

* * * * * * 

MR. SMITHSON: The Government at this time, Your Honor, offers 
Exhibit 2, which is the .25 caliber automatic chromium-plated, pearl- 
handled revolver with the taped pearl grips. 

THE COURT: Any objection? 

MR, ALLDER: Yes, I would like to come to the Bench. 

(At the Bench:) 

MR. ALLDER: I object on the same grounds I stated before, Your 
Honor, in connection with my motion to suppress. 

THE COURT: Your objection runs to all of the testimony offered 
on the question of search and seizure? 

MR. ALLDER: And all the objects taken in California. 

MR, LYNCH: My objection is based on the fact it has not been 
connected up with the particular offenses here involved. 

THE COURT: It will be admitted. 

oe ae cs oe xk 

200 (Government Exhibit No. 2 heretofore 
| marked for identification was received in 
evidence. ) 

MR. SMITHSON: The Government offers Exhibit 4, the suit of 
clothing identified by the witness Schindler. 

THE COURT: Any objection? 

MR, ALLDER: Yes, Your Honor, may I be heard at the Bench? 

THE COURT: Yes. 

(At the Bench:) 

MR, ALLDER: I object to that, Your Honor, not showing where it 
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came from or anything else except this man said he was working in the 
store, apparently sold, he knows this is the suit he sold. : 

THE COURT: He said that. 
MR. SMITHSON: Yes, he said that. ! 
THE COURT: I think it is a question for the Jury to pass on. 
MR. ALLDER: I think on the grounds of continuity. ape Govern- 
ment has made no showing at all about that suit. 
THE COURT: It is a question of the weight the Jury ee give 
to the testimony. He identified one or both defendants. | 
MR, SMITHSON: He identified Long as being with Woodard. 
THE COURT: I will admit it. | 
201 (In Open Court:) 
MR. SMITHSON: Government 4 is admitted? 
THE COURT: That is right. 
(Government Exhibit No. 4 heretofore 


marked for identification was received in 
| 








evidence. ) | 

MR. SMITHSON: The Government offers No. 5. | 

MR, ALLDER: Same objection. | 

MR. LYNCH: Yes, Your Honor. | 

THE COURT: It will be admitted over your objection. 
(Government Exhibit No. 5 heretofore 
marked for identification was meme in 





evidence. ) 
MR, SMITHSON: May it please the Court, in the Light of what 
transpired this morning and what I have indicated at the Bench in the 
presence of both Counsel and to the Court, the Government cannot at this 
_time rest. 
THE COURT: Suppose you come to.the Bench. | 
(At the Bench:) - | 
THE COURT: Will you make the statement of the reason you cannot 
rest. 
MR, SMITHSON: I cannot rest because I have ie F the court 
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reporter, Mr. Thiel, who is here on duty, to supply to me a transcript 

of the testimony of the defendant Woodard under oath in support of the 

motion to suppress evidence wherein the defendant under oath on direct 

cross-examination, ‘and examination by the Court indicated that the . 25 
202 caliber automatic was his, that the .22 caliber pistol was his, 

that he got the identification of Eugene Surratt -- two of the three items -- 

he admits to only two -- from an automobile of Surratt's from the glove 

compartment, although he denied that he stole that automobile. I would 

offer the part of the testimony of Surratt where it states the two weapons 

are his and the identification of Surratt's. 

THE COURT: Surratt has testified, hasn't he? 

MR. SMITHSON: Yes. 

THE COURT: He was the owner of the car set forth in the first 
count? 

MR. SMITHSON: That is correct. 

THE COURT:' Did he say the two weapons were his? 

MR. SMITHSON: No. 

THE COURT: That is what I thought you said. 

MR. SMITHSON: If I did, I was mistaken. No, Woodard stated 
the two weapons were his and that he took this identification from the 
glove compartment of Surratt's automobile, these two items of identifi- 
cation. That part of his testimony, be it on direct, cross or examina- 
tion of the Court, the Government offers. 

THE COURT: That was the part taken out of the presence of the 
jury. It is five minutes to twelve. Ordinarily, we recess until 1:30. 


Suppose we recess now until 1:30. That will give you an hour and 


thirty-five minutes. Will you get one or two cases? 
203 MR. SMITHSON: Yes, that is the reason I would like a little time. 
THE COURT: Let's reconvene at 1:30. 
MR. SMITHSON: Yes, sir. Does Your Honor at that time want 
to hear from me? I have a book of instructions. 
THE COURT: I have all I need -- I don't even want you to tell 
me your views on the law as to the counts for other than the fifth count. 





ve 
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As to the others, I can take care of it, and any instructions Counsel for 

the defendants want to offer. | 

MR, ALLDER: I have a motion for directed verdict. | 

THE COURT: I understand you have a motion for judgment of ac- 
quittal. After that is done, you will decide what to do. ! 
MR, ALLDER: After Your Honor decides. ! 





* ok % * * : ae 
211 MR, ALLDER: I stand on my objection, Your Honor. ! 
* XK ed * x ! * 
THE COURT: Very well. I think Iam going to overrule the motion. 


* * * * * | * 

215 THE COURT: Ladies and gentlemen of the jury, while you were 
in your jury room this morning the Court listened to some testimony in 
connection with a legal motion that was made by the defendant's Counsel, 
the defendant Woodard, made by his Counsel, Mr. Allder. _ 

The Court is going to permit the Government through Mr. Smith- 
son to read to you parts of that testimony. | 
I want to tell you that that testimony, if it is admitted, it is ad- 

216 mitted only against the co-defendant Woodard--certain  wiattemats 
allegedly made by him. You are not to consider this testimony that is 
about to be read by the District Attorney as any evidence whatsoever 
against the co-defendant Long. 

The Government will now proceed to read the parts of the testimony 
we discussed. Will you say for the record again for what purpose you 





are offering this testimony? | 
MR, SMITHSON: I am offering this en Your Honor, asa 
judicial admission or statement by the defendant under oath. | 
THE COURT: By the defendant Woodard? 
MR. SMITHSON: By the defendant Woodard and only as to the de- 
fendant Woodard alone, and as it relates to, and is pentinent to, the 
issues now before the Court and the jury. 
May it please the Court, ladies and gentlemen of the jury, the 
following, the Government represents, is a transcript, and I ask the 
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Court is there any question as to the accuracy of this transcript on behalf 
of the defendants, or either one of them? 

THE COURT: Do you make any objection to the accuracy of the 
testimony as reported by the reporter? 

MR, ALLDER: No, Your Honor. If there is any variance, I will 
follow Mr. Smithson, I will call the Court's attention to it at the conclu- 
sion of his reading. 

217 MR, SMITHSON: This is a transcript of the United States Court 
for the District of Columbia, United States of America, Plaintiff versus 
Leslie F. Woodard -- this is only offered as to Woodard, it is not as to the 
co-defendant -- Criminal No. 277-57, Washington, D.C., Tuesday, May 
14, 1957, excerpts of testimony: 

"Proceedings 

Thereupon Leslie Franklin Woodard, a defendant, was called 
as a witness on his own behalf and having been first duly sworn was 
examined and testified as follows: 

Direct Examination 

By Mr. Allder: 

Q. State your fullname. A. Leslie Franklin Woodard. 

Q. Directing your attention to January, 1957, were you in Los 

Angeles? <A. Yes, I was. 

Q. Where were you staying? A. 904 North Hoover Street, 

Hollywood, California. 

Q. That was at the home of the aunt of Mr. Long? A. The 
great-aunt, yes. 

Q. Did there come a time when you were arrested in those 
premises? A. Yes. 

Q. Do you remember what date it was? A. The first time 

| 218 it occurred on January 1, 1957. 
Q. Were you occupying a room in that apartment? A. Yes, 





I was. 





Q. Did you share the room with anyone? A. Yes, I did. 
Q. Who did you share it with? A. Gerard Long. 
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Q. Did you have such belongings, property of yours, in that 
room? A. Yes. 

Q. When the police arrested you did they take any property 
of yours? <A. Yes, they did. 

Q. What did they take? A. They tooka .25 caliber automa- 
tic pistol that belonged to me. They took some other identification 
such as a draft card, a few blank checks they took, they took my 
wrist watch, they also took all our money. | 

Q. In that apartment prior to your arrest had there been 
some records there concerning identification of persons mentioned 





in this case? A. Yes. i 
Q. What was there, sir? A. It was a draft card, and there 
was a Social Security card. 
219 Q. Whose name? A. Eugene Surra | 
That is at the bottom of page 3. Beginning cross-examination by 
Mr. Smithson: | 
"Q. Was the .22 pistol recovered there yours also? A. 
Yes, it was. | 
Q. And the .25 automatic? A. Yes. | 
Q. And the card in the name of Eugene Surratt? A. Yes. 
Q. That is the draft card? <A. Yes. | 
Q. And the bank book in the name of Eugene Surratt? A. 
There was just a check in the name of Eugene Surratt. No bank 
book there. | 
Q. And the draft card had an address on it, did it not? 
A. Yes it did. ! ‘ 
Q. So did the Social Security card, did it not? | A No, 
it did not. ! 
Q. Did you send that Social Security card back 0 the Social 
Security Board? A. No, sir. 
Q. Did you send the draft card to any Draft Board? A. 
No sir." 
220 Beginning now, Your Honor, on page 8: 
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"Q. This automatic that you had it was loaded, was it not? 
A. Yes. 

Q. You reloaded it that afternoon did you not? A. Yes. 

Q. And you knew the officers had been there, did you not? 
A. I didn't know they were there. I had a very good suspicion 
on that. They were there. Someone was there. I knew someone 
had been there. 

Q. That is when you examined that .25 automatic and reloaded 
it? <A. Yes. 

Q. When you were there you did not see the great-aunt after 
that, did you, that afternoon of the first? A. We didn't even see 
her on the first." 

Beginning at the top of Page 9: 

"The Court: You said that this draft card with a man by the 
name of Surratt, is that right, Surratt, S-u-r-r-a-t-t? 

The witness: Yes. 

The Court: You said that was your draft card? 

The Witness: Yes. 

The Court: Where did you get it from? 

The Witness: I had it. 

The Court: Where did you get it from? Tell me where you 
got it from." 

THE COURT: No. Maybe we have a difference. 
MR, SMITHSON: It is in there. 
THE COURT: Didn't I say, "You be frank with the Court and tell 


me where you got it from"? 
MR, SMITHSON: That is right. 
"The Court: You be frank with the Court and tell me where 
you got itfrom. You said it is your property. I want to know 


where you got it from. 

The Witness: Iam not sure if I found it or whether or not 
I took it. 

The Court: Let us have a frank answer.. Where did you 
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get the draft card from with the name of Surratt on it. | 
The Witness: I took it. 
The Court: From where? 
The Witness: From some other papers. 
The Court: What other papers? 
The Witness: That were in the glove compartment of a car. 
_ The Court: What kind of a car was it? | 
The Witness: I don't recall that. 
The Court: Where was the car when you took the draft card. 
The Witness: I don't recall that, sir. 
222 The Court: Where was the car? In what city? 
The Witness: It was in Washington. 
_ The Court: What part of the city? 
The Witness: Northeast." 
Dropping down a little: 
"The Court: What else did you take? ! 
The Witness: Social Security card and checks. i 
: The Court: Whose name was on the Social Security card? 
° | The Witness: Eugene Surratt. 
: The Court: Where did you get that from? | 
The Witness: The same as where I got the draft card from, 
the car -- the same as where I got the draft card, from the car." 
MR, ALLDER: I think the next few lines ought to be read. 
THE COURT: I think you ought to read them. | 
MR. SMITHSON: I think it is self-serving, Your Honor. 











Me THE COURT: I think as long as we have part of it in there == 
MR. SMITHSON: I did not understand that was included. 
° "The Court: Did you take the automobile? i 
| 


The Witness: No, sir." 

Shall I continue with the next, too, Your Honor? I think it is 
pertinent to the same question Your Honor just included. | 

3 THE COURT: I think you had better. | 





| 
| 
| 
| 
| 
| 
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MR. SMITHSON: 

"The Court: Who was with you when you took these papers? 
The Witness: I was by myself. 

The Court: Where was your friend Long? 

The Witness: I don't know." 

I believe that completes it, Your Honor. 

THE COURT: Very well. 

MR, SMITHSON: I believe this should be marked as an exhibit and 
received in evidence for that purpose since it constituted the admission. 

THE COURT: The parts that you read. 

MR. SMITHSON: That is correct. 

THE DEPUTY CLERK: No. 6 for identification. 

MR. SMITHSON: I offer this, Your Honor. 

THE COURT: It is accepted but only as to the parts you read. 

MR, SMITHSON: That is correct, that I have read. 

MR. ALLDER: I have the same objection, Your Honor. 

THE COURT: Very well, objection overruled. 

(Portions of transcript above referred to 
were marked Government Exhibit No. 6 and 
received in evidence. ) 

MR. SMITHSON: May it please the Court, as to the indictment and 
count four thereof, which charges that on or about December 18, 1956, 

224 within the District of Columbia, Leslie F. Woodard and Gerard J. 
Long, by force and violence and against resistance and by sudden and 
stealthy seizure stole and took from the person and from the immediate 
actual possession of Nicholas O'Donoghue property of Sun Oil Company, 
a body corporate, of the value of about $81.09, consisting of $81.09 in 
money, at this time the Government asks that the Court take that parti- 

| cular count from the jury. 

The testimony of the witness Nicholas J. O'Donoghue was not defi- 
nite enough. It would be based on surmise. I ask that it not go to the 
jury, on count four, but that the remaining counts go as done and sub- 
mitted. 
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: THE COURT: Any objection? | 
(No response. ) | 
THE COURT: Ladies and gentlemen of the jury, you will disregard 
entirely the allegations contained in count four of the indictment to the 
effect that on or about December 18, 1956 and within the District of 
. Columbia, Leslie F. Woodard and Gerard J. Long, by force and violence 
and against resistance and by sudden and stealthy seizure and snatching, 
and by putting in fear stole and took from the person and from the immedi- 
ate actual possession of Nicholas J. O'Donoghue property of the Sun Oil 
Company, a body corporate, of the value of about $81.09, consisting of 
$81.09 in money. 
- 225 The Court is directing a judgment of acquittal on behalf of both 
defendants as to that count and you are not to be concerned a all with the 
fourth count of the indictment. 
MR. SMITHSON: As to the count two of this indictment, that 
count charges that on or about December 18, 1956, within the District 
of Columbia, Leslie F. Woodard and Gerard J. Long feloniously did 


at 


la 





’ take, use, operate and remove the automobile of Charles J. Formey 

° without the consent of Charles J, Formey, the owner of said/ automobile. 
: As to the defendant Leslie F. Woodard alone, Your Honor, since 

i the Court may recall the testimony of the witnesses, particularly Officer 
” Perry, that the automobile was in the custody and possession of the de- 
U fendant Gerard Long alone on the 18th of December, I would ask that the 


Court enter a judgment of acquittal as to the defendant Woodard on count 
two. That is Woodard alone. 








rn THE COURT: I take it there is no objection. 
: MR. LYNCH: No. | 
¥ THE COURT: The Court will enter a judgment of acquittal on be- 


half of the defendant Leslie F. Woodard as to the second count of the 
indictment. You will not have that before you as to the defendant 
Woodard when you take the indictment to your jury room. He has been 


A found, in effect, not guilty under that count. The verdict is| directed. 
cs * * a * | * 
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226 MR. SMITHSON: The Government rests, Your Honor. 

* * a * * ae 

MR. ALLDER: I would like to address my remarks this way if 
I may, Your Honor, on behalf of the defendant Woodard. Iam makinga 
motion for a verdict of acquittal on the three remaining counts with which 
he is charged. . 

* * * * * * . 

233 MR. ALLDER: As I remember the facts, Your Honor, there is 
no evidence in that count against Woodard in the city of Washington. 
In other words, there is no one's testimony that they saw him or anything 
happened as far as he was concerned. 

The witness in that case did not identify Woodard as having done 
anything in connection with the robbery. The evidence consists entirely, si 
in other words, of what I think should be termed as an inference upon 
an inference, and that is that Evans, having said that certain identifica- 
tion cards were taken from him, and that those identification cards were 
used in New York, according to two witnesses from Macy's department 
store, by defendant Woodard, who they said they could identify. I say 


iv 


that being the only thing so far as this count is concerned that involves ‘ 

defendant Woodard, it is not sufficient to allow the jury to speculate, to . 

make an inference upon an inference. * 
* * * ae * ae 


243 MR. ALLDER: Your Honor, I think on count five the offense, if 
any, was committed in New York and the offense should have been charged 
there. As far as venue is concerned, the act complained of is placing in 


intrastate commerce a forged instrument, once the act was done it was a 
completed right there in New York. 
* * * * * * * 


251 THE COURT: I am going to deny defendant's motion as to count 
one. The case will go to the jury as to both defendants on count one. 
The case will go to the jury as to the defendant Long on count two -- 
Woodard is out. The case will go to the jury as to both defendants on ‘ 
count three. And the case will be submitted to the jury on the fifth ¢ 
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count as to the defendant Leslie Woodard. 
* * * * * ! * 


252 MR. ALLDER: On behalf of defendant Woodard I rest, ‘Your Honor, 
and renew all motions appropriate. | 
x * a x % ! x 
263 Washington, D.C. 
Wednesday, May 15, 1957 
* & * * * | * 
275 JURY CHARGE 





THE COURT: Ladies and gentlemen of the jury, the consideration 
of the evidence in this case and the arguments made by counsel are now 
concluded and it becomes the duty of the Court to instruct you as to the 
~ law that should guide you in your consideration of the evidence and the 
determination of your verdict. | 

When you retire to your jury room, you will take with you a copy 
of the indictment returned by the Grand Jury in this case. 

The purpose of an indictment is to inform the defendant of the 
v charge or charges that have been brought against him, and the charge 





or charges that he must meet when his case comes on for trial. 
An indictment is not evidence against a defendant and it should 
not be regarded by you as testimony against either of these defendants, 





nor as being of any probative value, nor as being entitled to any weight 
as evidence. | 
The law is that a defendant is presumed to be innocent, and the 
burden of proof is on the government to prove him guilty beyond a 
rn reasonable doubt. : 


Unless the government sustains this burden and gtover beyond a 


ig reasonable doubt that the defendants have committed every element of 
; the offenses charged, then the jury must find them, or either one of them, 
' not guilty. ! 
x 276 ‘The defendants in this case have not taken the stand and testified 
b > before you in this trial. You are instructed that you are not to draw any 


unfavorable presumptions or inferences from the failure of the defendants 


i 
| 
| 
| 
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to take the stand in this case. That is their constitutional right, and 
they have elected not to take the stand. 

As I said before, you are not to draw any unfavorable inferences 
by reason of the fact that they have elected not to take the stand. 

As I said to you a moment ago, the burden of proof is on the govern- 
ment to prove a defendant guilty beyond a reasonable doubt, but this 
does not mean beyond all doubt whatsoever. In other words, the govern- 
ment must prove the defendant guilty to a moral certainty and not to an 
absolute certainty. 

As its name implies, a reasonable doubt is a doubt for which you 
can give a reason to yourselves, a doubt based on reason and not just 
any whimsical conjecture or some capricious speculation. 

I think I can explain to you the meaning of the phrase "reasonable 
doubt" in simple everyday language. Proof beyond a reasonable doubt 
simply means this: If, after an impartial comparison and consideration 
of all the evidence, you can say to yourselves that you are. not satisfied 
of the defendants’ guilt, then you have a reasonable doubt, but if, after 

277 such impartial comparison and consideration of all the evidence, 


you can truthfully say to yourselves that you have an abiding conviction 
of the defendants’ guilt, such as you would be willing to act upon in the 
more weighty and important matters relating to your own affairs, then 


you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt simply means 
that the proof must be such as will result in an abiding conviction of the 
defendants’ guilt on your part and in your mind, such as you would be 
willing to act upon in the more weighty and important matters relating 
to your own affairs. 

In determining whether the government has established the charges 
against the defendant, you must consider and weigh the testimony of all 
the witnesses who have appeared before you. You and you alone are the 
sole judges of the credibility of the witnesses. 

In other words, you must determine which witnesses to believe, 
and to what extent to believe them. In deciding how much weight to 
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attach to the testimony of a witness, you may consider the demeanor of 
a witness on the witness stand, his manner of testifying, whether the 
witness impresses you as having an accurate memory and recollection, 
whether the witness impresses you as a truth-telling individual, and 
whether the witness has an interest in the outcome of the case. 





All these factors you may consider, as well as any other matters 
278 which may seem to you to have a bearing on the question as to 
whether the witness is telling the truth or telling a falsehood. 

If you find that any witness knowingly testified falsely as to any 
material fact concerning which that witness could not reasonable have 
been mistaken, you are then at liberty, if you wish to do so, to dis- 
regard the entire testimony of such witness or any part of his or her 
testimony. | 

It is the duty of the court to make known to you the law of the case, 

and it is your duty as jurors to take the law of the case from the court. 

You are the sole and exclusive judges of the facts. ! 
You are admonished not to permit your judgment or your reason or 





your intelligence to be swayed by sympathy, prejudice or bias or ill will 


against or for either the government or the defendants. | 

You are not to be influenced by your feelings or emotions. Your 
verdict is to be reached in accordance with the solemn oath which you 
took, that you would well and truly try this case and a true verdict 
render in accordance with the evidence and in accordance with the law 





as given you by the court. | 
You must consider this matter deliberately and carefully in the 

light of the instructions on the law which I have given you. In reaching 

your conclusion, you must use the same common sense, the same ap- 

279 proach, the same intelligence which you would employ in determin- 
ing any important matter that you have to decide in the course of your own 
affairs. | 

You have listened to arguments made by experienced counsel, both 
for the government and for both defendants. As it has been stated to you 
by, I think, one or more of the attorneys during their argument, what 


! 
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the attorneys say to you by way of opening statements -- that is, what 
they expect to prove in so far as their respective cases are concerned -- 
is not to be considered by the jury as evidence in the case. 

What the government's counsel or the defendants‘ attorneys have 
told you, by way of argument to you, in their summation of the case, is 
not to be considered by you as evidence in the case. They serve a very 
useful and important function in every trial. They help guide you or 
help you recall some of the evidence that might have, perchance, slipped 
your memory. You might have forgotten it. 

But it is not their recollection of the evidence in the case, nor the 
Court's recollection, if the Court might comment or should comment on 
some particular part of the testimony; it is for you and you alone to 
decide what the evidence is, what the facts are in this particular case 
when you reach your jury room, regardless of what the attorneys have 
said the facts are, or what the Court should say or might say the facts 
might be. 

280 The specific charges against these defendants in this case are 


known as unauthorized use of a vehicle, robbery, transporting in inter- 
state commerce from the State of New York to the District of Columbia 
a certain falsely made and forged security, that is, a bank check, know- 
ing the same to have been falsely made and forged with intent to defraud. 

The statute, or the law, in the District of Columbia defines un- 
authorized use of a'vehicle, which is alleged in the first and second 
counts of the indictment, as follows: 


Any person who, without the consent of the owner, shall take, use, 
operate or remove, or cause to be taken, used, operated or removed 
from a garage, stable, or other building, or from any place or locality 
on a public or private highway, park, parkway, street, lot, field, en- 
closure or space, an automobile or motor vehicle and operate or drive 
or cause the same to be operated or driven for his own profit, use, 
or purpose, shall be guilty of unauthorized use of a vehicle. 

The elements that must be established by the government beyond 
a reasonable doubt before you can return a verdict of guilt as to either 
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one or both of these defendants, are as follows: 

First, that some motor vehicle, or an automobile, was owned 
by the complaining witness Eugene Surratt, or Charles J. Formey; that 
that automobile on December 17, 1956, was parked on a public street, 

281 we will say, which I think the evidence indicates that the owners 

parked their automobile on the street -- that the complaining witnesses 
referred to in both counts did not give either one or both of these defen- 
dants permission to use or operate their automobiles, and that their 
automobiles were used and operated without their consent. 

Those, briefly, are the elements which you must find beyond a 
reasonable doubt have been proven to your satisfaction by the govern- 
ment in this case. The defense has no burden to prove their innocence. 
The government must prove their guilt beyond a reasonable doubt, as 
I have described that term to you. 

As to the third count, which is the count charging robbery, rob- 
bery, as defined in the code of laws of the District of Columbia, is as 
follows: 

Whoever, by force and violence, whether against peace or 
by sudden and stealthy seizure -- that means secretly, stealthy seizure-- 





or snatching, or by putting in fear, shall take from the person or im- 
mediate actual possession of another anything of value, is guity of 
robbery. : 
The three elements that the government must prove to your satis- 
faction beyond a reasonable doubt before you can convict of ibaa in 
this case are the following: 
First, the use of force or violence or the use of means a 
the aggrieved person is put in fear or by sudden taking or snatching. 
282 Two, a taking from the person or immediate actual possession of 
another of money or other personal property. | 
And, three, an intent to rob or steal. 
The fifth count of the indictment, which is set forth in Title 18, 
Section 2314 of the United States Code, and which, incidentally, is an 
offense against the United States, states as follows: 





1 
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Whoever, with unlawful or fraudulent intent transports in inter- 
state or foreign commerce any falsely made, forged, altered or counter- 
feited securities, knowing the same to have been falsely made, forged, 
altered or counterfeited, shall be guilty under this statute. 

In order to establish an offense under this statute, this law, the 
government must prove beyond a reasonable doubt the following elements: 

First, that the defendant Leslie F. Woodard -- you will recall he 
is the only one charged in the fifth count -- that the defendant Leslie F. 
Woodard transported or caused to be transported in interstate commerce 
a falsely made or forged security. 

By transportation in interstate commerce is meant transportation 
from one state to another or from a state to the District of Columbia or 
from the District of Columbia to a state. 

283 Second, that the defendant knew that the security was falsely made 
or forged. 

Three, that the defendant committed the act charged with unlawful 
and fraudulent intent. 

A check is a security within the meaning of this statute, and it 
necessarily follows that a forged check is a falsely made or forged 
security within the meaning of this statute. 

So, too, a person who deposits in a bank to his account a check 
drawn on a bank located in another state causes it to be transported in 
interstate commerce; in other words, he starts, so to speak, the train 
in motion. 

An unlawful or fraudulent intent is an intent to do the act for an 
unlawful purpose or for the purpose of committing a fraud on some per- 
son, be: that person an: individual, a corporation or a bank. .- 

Unlawful or fraudulent intent need not be proven: iil but may: 
be inferred by the jury from: the circumstances... wt BE oe 

There is a section in the United States Code Annotated known as 
Title 18; Section. 3237, which states.as follows; and that law is applicable 
to this case, if, you.so find it is applicable -- I.mean, if you so find the: 
facts in the case: 
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Except as otherwise expressly provided by enactment of Congress, 
284 any offense against the United States begun in one district and 

completed in another, or committed in more than one district may be 
inquired of and prosecuted in any district in which the offense was be- 
gun, continued or completed. | 

Any offense involving the use of the mails, or transportation in 
interstate or foreign commerce is a continuing offense and, except as 
otherwise expressly provided by enactment of Congress, may be in- 
quired of and prosecuted in any district from, through, or — which 
such commerce or mail matter moves. 





| Further, in connection with what is a principal, and what isa 
person who aids and abets another in the commission of an offense, 
that law is set forth in Title 18 of the United States Code, section 202(a). 
That law provides as follows: 
Whoever commits an offense against the United States | or aids, 
abets, counsels, commands, induces or procures its commission is a 
principal. | 
(b) Whoever causes an act to be done which if directly performed 
by him would be an offense against the United States is also 4 principal 
and punishable as such. i 


pe 


I am not indicating how the Court is feeling when I try to give you 





an example of who is a principal and who is a person who aids and abets 





3 a principal. 

‘ If a person should go out and take a gun and rob somebody and 

“ 285 there is somebody standing by, or he has an accomplice who has 
A aided and abeted him in staging this robbery, or planning this robbery, 


even though the accomplice may not be near him at that moment, if 
that accomplice who is an aider and abetor is a person who participated 
in that crime, even though he may, for instance, be around the corner, 
as long as there is some evidence to convince you beyond a reasonable 
doubt that the party who aids and abets the principal offender was there 





. for that purpose and connived and encouraged the commission of a crime, 
that person who aids and abets the principal offender is just as guilty 
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as the principal himself or herself. 

That is what that statute, in a few words, means. 

The government has relied to a large extent on what is commonly 
known as circumstantial evidence to prove the government's case. It 
is the law that frequently the proof of guilt in a criminal case consists 
entirely of what is known as circumstantial evidence. Circumstantial 
evidence is evidence of circumstances from which the defendant or de- 
fendants' guilt or innocence may be inferred by the jury. 

At times, in fact, if the circumstantial evidence is sufficiently 
strong, it may be even more convincing than direct evidence. 


An eye witness may make a mistake in identifying a person whom 


he saw. His memory may be inaccurate, or he may be intentionally 
286 fabricating a story. ) 

On the other hand, the circumstances speak for themselves, and 
if they are strong enough and unambiguous enough, at times irresistibly 
lead to a definite conclusion. 

The law further states that the unexplained exclusive possession 
of stolen property shortly after the commission of a crime may satisfy 
the jury that the party in whose possession the property was found is 
guilty of the crime, and that this may warrant a verdict of guilty. 

The government has requested the Court to instruct the jury as 
follows: -- I give you this instruction now at the request of the govern- 
ment. 

There is some evidence in this case tending to show that the de- 
fendant Gerard J. Long ran from where he was being questioned by 
Officer Perry near the Munsey Trust Company on or about December 18, 
1956. 

If you find from the evidence in the case that the defendant Gerard 
J. Long did flee or run, as testified to by Officer Perry, you have 
a right to consider this fact as an indication of consciousness of guilt, 
if you deem it proper to do so. 

The law does not say you have to take that as an indication of guilt, 
it says you may do so if you wish. 
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Again, you must rely on your own recollection as to what the 






witnesses, what Officer Perry said, and determine for yourselves what 
287 the facts are and what the truth of the situation is. | 

The jury should look at this case objectively and it should not be 
influenced by reason of sympathy, bias or prejudice, either for or 
against the defendants, or the government. ! 

Before you retire to the jury room, I want to at this time express 
my appreciation to the two alternate jurors for the service they have 
rendered as jurors in this case. ! 

As you probably know, the reason why alternate jurors are selected 
is because it sometimes happens that one or more jurors might become 
incapacitated for one reason or another, and in that event it is neces- 
sary to substitute an alternate juror in the place of such disqualified 
juror. 

That has not happened in this case, and therefore it will not be 


necessary for the alternate jurors to retire to the jury room. 





I want to make this one further statement before you retire to the 
jury room, If any juror feels that the court, I, have indicated during 
this trial in any manner either by inflection of my voice or by rulings 
on some matters of law how I personally might feel about this case, that 

iio is of no consequence. It does not make a particle of difference what you 
think as to how the Court might feel about a case, or how counsel might 
feel about the outcome of a case. That is a matter solely within your 

288 own province and responsibility. You, as I said before, are the 





sole judges of the fact, the credibility of the witnesses -- in other words, 
the believability and whether you believe the witnesses or not. 
That is your function when you retire to the jury room, 


I will ask you when you retire to the jury room to elect a foreman 





who will preside over your deliberations and each one should listen to 
the arguments presented by the other jurors. | 
When you have arrived at a verdict as to each count in the indict- 
> ment and, incidentally, there are three counts you must consider, your 
verdict on each count of the indictment as to each defendant must be 
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guilty or not guilty, and there must be a unanimous verdict. 

Is there any objection? 

MR. SMITHSON: You said three counts. There are four counts. 

THE COURT: There are four counts of the indictment to consider. 

MR. SMITHSON: May I suggest something to the Court? 

THE COURT: I might say this, in going through my charge I 
overlooked one thing that I want to do at this time. I should have done 
it. I had it marked down, but for some reason I just did not do it. 

289 I want at this time to read to you the specific counts of the indict- 
ment that are set forth in the various counts. This will be in your posses- 
sion, 2 copy of the indictment you will have with you in the jury room. 

The first count of the indictment charges that on or about the 17th 
of December, 1956, and within the District of Columbia, both defen- 
dants -- that is, Leslie F. Woodard and Gerard J. Long -- feloniously 
did take, use, operate and remove the automobile of Eugene Surratt from 


a street, and did operate and drive that automobile for their own profit, 


use and purpose without the consent of Eugene Surratt, the owner of said 
automobile. 

The second count charges that on or about December 8, 1956, within 
the District of Columbia, Gerard J. Long feloniously did take, use, 
operate and remove the automobile of Charles J. Formey from a street 
and did operate and drive said automobile for their own profit, use and 
purpose without the consent of Charles J. Formey, the owner of the 
automobile. 

Originally the second count charged both defendants. But the 
Court has instructed the jury to return a verdict in favor of the defen- 
dant Leslie F. Woodard as to that second count. 

The third count charges that on or about December 8, 1956, within 
the District of Columbia, Leslie F. Woodard and Gerard J. Long, by 

290 force and violence and against resistance, and by sudden and 
stealthy seizure and snatching, and by putting in fear, stole and took 
from the person and from the immediate actual possession of James 
L. Evans property of James L. Evans and Philip L. Alter of the value 
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of $66, consisting of the following: one pillfold of the value of $5, and 
$35 in money, the property of James L. Evans; $26 in money, the prop- 
erty of Phillip L. Alter. | 

You will note in the third count of the indictment the indictment 
says on or about the date that I mentioned, December 8, both defendants 
by force and violence and against resistance and by sudden and stealthy 
seizure and snatching -- in other words, you don't have to find, if 
you do find a crime was committed as alleged in the indictment, that 
it was committed in all of the ways mentioned in the indictment. 

For instance, if you should find -- it is a matter for you to deter- 
mine -- if you should find that the crime was committed by force and 
violence, or if you should find against resistance, of if you should find 
by sudden and stealthy seizure, or if you should find by snatching and 
by putting in fear -- in other words, the language is in the disjunctive. 
It uses the word "or", and if the crime, if you find a crime was commit- 
ted in any one of the manners set forth in that count, that would be suf- 
ficient to return a verdict of guilty on that count as to either or both 
defendants. : 

291 As the Court has told you, you are to return a verdict in favor of 
both defendants under the fourth count of the indictment. i 

The fifth count of the indictment charges that on or about Decem- 
ber 12, 1956, within the District of Columbia, Leslie F. Woodard, with 
unlawful and fraudulent intent, did transport and cause to be transported 
in interstate commerce from the State of New York to the District of 
Columbia a certain falsely made and forged security, that is, a bank 
check, knowing the same to be falsely made and forged, and then there 
is set forth in the indictment, which you will have, a copy of the bank 
check which is in evidence. | 

Under the fifth count, if you should find, and that is a matter purely 
within your discretion and the evidence, if you should find that the de- 
fendant Woodard presented this check with intent to defraud, he knew it 
had been altered, if you should so find, or he knew it was forged, or he 
forged it himself, and he presented it as a check that he received 





108 
merchandise or a suit for, if you should find that he did that, then he 
set the train in motion, so to speak, then you may find, if you want to, 
that he caused to be transported in interstate commerce from the State 
of New York to the District of Columbia that check, because, obviously, 
the check had to come here some way, or get here. 

If he set that in motion, by which the means of the mails or the 

292 airplane were used, with intent to defraud, even though it started 
in New York and finished in the District, then under the statute he would 
be guilty under that particular count of the indictment. 

That is, you must find that from the evidence, however, beyond 
a reasonable doubt. 

* ae * * * * 

302 THE COURT: At request of one of the attorneys for the defendants 
the Court will charge you and instruct you that the mere presence at the 
scene of the commission of a criminal offense in and of itself is not suf- 
ficient upon which to base a verdict of guilty in a criminal case. You 
must find that the government has proved beyond a reasonable doubt, 
if you find that one of the defendants was present at the commission of 
a criminal offense at or about the time the offense was committed, that 
he was there, that he was either the principal, that is, the man who did 
the actual holding up of the victim, or he was there aiding and abeting 
and assisting the principal. 

I can't be any clearer than that. Mere presence at the scene of 

303 the commission of an offense in and of itself is not sufficient. 

For instance, if you happen to be present at 15th and F Streets 
when a man kills somebody, you are present at the scene of the com- 
mission of a criminal offense. That does not mean that you are a party 
to the killing of that party. There must be some evidence that you were 
assisting, you were there for the purpose of aiding and abeting the 
principal offender. That is all that law means. It is just that simple. 

The person who aids and abets the principal offender must have 
encouraged or incited or given some assistance, and you must find that 





he was there for that purpose, if you so find that to be a fact. 





109 | 
As I said before, the burden is upon the government. You have 
heard that before, I don't have to reiterate that. 
You take the case, look at it objectively, and bring in a verdict 


that will do justice to your conscience and to the parties in this case. 
Incidentally, this indictment which you are going to take to the 
jury room and will be handed to you by the marshal, I have bracketed 
with pencil marks the second count alongside the name of Leslie F. 
Woodard to indicate that he is out of the case so far as the second count 
is concerned, 
I have also bracketed the fourth count with my writing, tout", 


That means you are not to consider the fourth count. The other counts you 


304 will read when you get into the jury room. | 
* * * * * ! * 


| 
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QUESTIONS PRESENTED 


I. 

Where one is a guest of a semi-permanent nature and is domiciled in a bedroom 
occupied by himself and another guest and where his hostess, after discovery ef a 
gun in the bedroom and certain cards of identification not bearing his name in his 
private, covered box in the hedroom, invites officers to search the bedroom and box, 
and where officers search the private box and thereafter testify as to the contents 
of documents found therein, is such a search and seizure in violation of his right 
to security and privacy in his papers and effects under the Fourth Admendmente? 

IIe 

Where officers possessed only of knowledge that a defendant had cards of iden- 
tification not bearing his name, blank checks, and a gun all in a bedroom wherein he 
was domiciled, arrest the defendant on sight as he is leaving the premises, is the 
seizure of a gunias incident to such arrest in violation of Amendment IV.? 

III. 

Where a defendant is being held in custody without charge and witheut probable 
cause tob elieve that he has committed any crime, is the search of the bedreom 
occupied by him and the Ss efzure of a gun without a warrant of any sert while he is 
still in such illegal custedy, violative of defendant's rights under the Fourth 


Amendment .? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is “tmvoked under 28 U.S.C. 1291 and Rule 37 of 
the Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 
On March 18, 1957, a five-count indictment was filed in the District Court 
charging appellant jointly with co-defendant Gerald Long with the follewing crimes: 


a 


Count one, unauthorized use of the atuomobile of Bugene Surratt on December 17, 
' 1956: Count tw, unauthorized use of the automobile of Charles J. Formey on Dec- 
ember 15, 1956, in violation of 22=22C) D.C. Code (1951 ede); Count three, redbery 
of Nicholas J. O'Donoghue on December 18, 19563; Count four, robbery of James Le 
Evans se December 18, 1956, in violation of 22-2901 DeC. Code (1951 ede). In count 
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five of the indictment appellant alone was charged with transportation of a falsely 
made and forged check in interstate commerce on December 12, 1956, in violation ef 
18 United States Code 231. (J.A.3-h). 

Appellant was found guilty by a jury upon counts one, three, and five cf the 
indictment. (JeAe6)e On June 28, 1957, appellant was sentenced to imprisonment as 
Pollowst Count one, one to three years; count three, two years to ten years to run 
goncurrently with count ones; count five, one to three years to run concurrently 
yith sentences imposed in counts one and three. 

At the beginning of the trial counsel for appellant moved to compel the govern~- 
nent to elect the counts upon which it would proceed on the ground of a misjoinder 


of counts. (J.4.10). The Ceurt stated that the motion should have been made before 


6r 


trial. Counsel stated that he had not come into the case until shortly before the 
original trial date and that he had not filed motion because he did not wish to 
delay the trial, The motion was denied, (J.A.1k), 

Eugene Surratt testified that on December 16, 1956, he parked his automobile 
én a street; that the glove compartment contained his driver's license and regis- 
tration cards; draft card, and a savings book, that the car was two-tone gray in 
color. That he did not give sel dant/ Lone permission to use it. That he next saw 
his car at police Headquarters; he was given back his driver's license and regis- 
tration card but not his draft card or savings book. (J.A.15)« 

Charles J. Formey testified that his 199, tan and brown Oldsmobile bearing 
tag number AU-2592 was parked on a street December 17, 1956, that it was moved; 
that he gave no one permission to use his Sutonebile and two days later he received 
the automobile from the police lot. (JsAs17). 

On December 18, 1956, Officer Perry saw the Formey automobile double-parked in 
front of a bank and when he saw defendant Long and another unidentified man walk 
out of the bank and approach the automobile he asked Long to see the registration 
card and his driver's license. Long produced the driver's license of Eugene 
Surratt and the registration card for Surratt's automobile, registration number 
AcWe 1800, The unidentified man was not seen again. Long ran out of sight. (JeA. 
20-22). 

Officer Perry retained the Surratt driver's license and registration card and 


returned them to Eugene Surratt. Eugene Surratt was re-called to the stand and 
testified that the driver's license he now had was a duplicate of the one returned 


to him. The duplicate driver's license (Gevernment's Exhibit number 1) was intre- 
duced into evidence over the objection ef counsel for both defendants. (J.A.27)- 
Two bank employees, Audrey Kirby and Julia Reche testified that appellant and Leng 
had been in the bank on December 18, 1956. (J.A-30333)0 
Nicholas J. O'Denohue testified that on December 18, 1956, at the filling 


_|station where he was employed he was held up and robbed at gun point by a man 


wearing a silk stocking over his head. (JA.35-36). O'Donohue saia between $80. 


and $90. was taken from him; he could not identify either Woodward or Leng as being 
the man who held him up. (J.A.39) The witness identified Gevernment's Exhibit Ne. 
2, @ pearl handled .25 caliber automatic, as being the gun held by the man who held 
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him up. (JA.37). 

James L. Evans, night manager of the Alturas Hotel testified that on the night 
of December 8, 1956, the defendant Gerald Long came into the hotel and asked if a 
Joe Brennan lived there amd then went into the television room just back of the 
lobby, got a package of cigarettes and left. (JeA.h0-l1). About 15 minutes later 
two masked men came into the hotel and at gun print forced him to give to them the 
key to the cash drawer. The two masked men took $27. from the cash drafer and his 
wallet containing $35. and left. Evans, did not identify Woodward er Long as being 
either of the two men who held him up. Evans identified the .25 caliber automatic 
(Gavernment's exhibit No. 2) as being a gun similar to the one used to held him up. 
(JeAeli1). Evan's wallet had also contained a Capital Transit identification card, 
social security card and other cards of identification. (J.A.42). Evans stated 
that he had not signed a check payable to Macy's dated December 12, 1956, and that 
he had no account in the City Bank upon which the check was drawn. (Govt's. ex.3=A) 
(J°Aoh3). 

Han Schindler, a clothing salesman from Macy's, New York City testified that 
on December 12, 1956, appellant anddefendant Long came into the store and appellant 
purchased a blue suit and paid for it with a check. (J.A.l5-h6). That appellant 
gave as identification the Capital Transit card of J. Le Evans. (J.A.47). 

Mae Miller, a floor supervisor at Macy's testified that she had approved the 
check in payment for the suit. She identified appellant as the man who presented 
the check along with the Capital Transit identificatien. She identified the check 
(Govt's ex. No.3-A) as the one presented and identified a notation made on the 
check by her fer identification. (JeA.51). 

Thomas A. Scanlon, a teller at City Bank, Washington, D. C., testified that 
there was no account in that bank in the name ef J. Le Evanse (JeA.85). That 
(Government exhibit 3-B), a form used in returning checks, was marked "ne acceunt" 


and that the check had been returned for that reason. (J+Ae85-86). 


The Government then read to the jury a transcript of appellant's testimeny on 
the motien to suppress that will be discussed hereinafter. (J.A.90). 

Upon motion of the Gnvernment, the Court entered a judgment of acquittal as 
to cunt three ef the indictment charging robbery of Nicholas J. 0'Donoghue as te 


beth appellant and Leng. (J.A.95)- Upon the motion of the Government count twe 








¢ 
‘ (the unauthorized use of the Formey autommbile) the Count entered a judgment of 
acquittal as to appellant. (J.A.95). 


vt 
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4 EVIDENCE P..RTINENT TO MOTION 10 SUPPRESS 


During the course of the trial the Government called R. Te Kennedy an officer 


<r 


of the Los Angeles Police Yepartment. (J.A.56). When this officer began his testi- 
mony indicating a search without a warrant and as to the contents of documents he 
had seen but which were not in evidence counsel for Long objected. (J Ae57)e 
Assistant District Attorney, Smithson then made an offer of proof in which he said 

' the documents were found, "...IN A BOX IN A ROM OCCUPIED BY THESE TWO DEFENDANTS." 
(JeAe58)» Counsel for appellant then made an oral motion to suppresse (JeAe60). 
The Court permitted the motion to be made and agreed to take testimony out of the 
hearing of the jury upon the motion. (JsA.61), thereupon counsel for appellant 
called appellant as witness upon the motion. (JA.62)e Counsel for appellant alse 
called as witness Officer Kennedy of the Los Angeles Police Department (Je41+69). 
The evidence having to do with the three searches involved, briefly summarized, is 
as follows: 

Appellant and his co-defendant, Gerald Long on December 23, 1956, arrived in 

Los Angeles, California, They were taken in by Mrs. Mary Berry, a great-aunt ef 
Long. Mrs. Berry lived in an apartment at 90) Hoover Street. The apartment con- 
sisted of a bedrvuom, living-room which could be converted into a bedroom, and a 
kitchen with a dining area. (JeAs7h). Mrs. Berry gave the beys $25.00 and some 
clothing as a Christmas present. Woodward and Long cccupied the west bedroom of the 
apartment ami continued to live in the bedroom from date of their arrival in Cali- 


fornia to January 11, 1957. 
On January 1, 1957, Mre. Berry, in cleaning the boy's room, discovered therein 










a «25 caliber automatic pistol with pearl handle and some identificatien cards nct 
Jelonging to either Woodward or Longe Mrs. Berry became alarmed and telephoned the 
os Angeles policee Mrs. Berry explained to efficer Kennedy of the Los Angeles 
Police Department her discovery and her belief that the beys might have been in- 
volved in some sort of crime, (JeA.70). This was at abeut 5:20 pom Officer 
Kennedy and his partner, Officer Leachman then entered the bedroem and made a 
thorough search. He found in a jacket pocket in the room a .25 caliber automatic 





pistol and a covered box containing a draft registration card, a social security 


- card, and a bank deposit. book, all with the name ef Eugene Surratt of Washington, 
_ De G (JeA.70). Officer Kennedy said that he entered the premises at the invita- 
, tion of Mrs. Mary Berry who told him that Woodward and Leng were staying with her. 

Py 


At the time of the entry and the search at 5:20 p.m, January 1, 1957, neither Wood- 
ward nor Long was present. (JeAe71). Officer Kennedy unloaded the «25 caliber 
- automatic. He then instructed Mrs. Berry to leave the items found just as they were 
and to telephone him when Woodward and Long returned. (JeAe71). About 11:30 pem, 
» the same night, January 1, 1957, Mra. Berry telephoned the officer and stated that 
4 she had left her home and was spending the night in a hotel because she had become 
frightened, but that at about 11:00 p.m, she had telephoned her apartment and when 
.. someone answered she hung up. (JsAe72)e 
J Shortly after 11:30 p.m, Officer Kennedy returned to 90 Hoover Street, apart- 
“ment. 104, and arrested appellant Woodward just as he was walking out of the front 
‘om. (JeAe72). Kennedy had no warrant of arrest or for search of the premises. 
E Not only did Kennedy not have a warrant for the arrest of Woodward but Woodward was 
then arrested for no cause whatsoever. Kennedy then questioned appellant about the 
: 025 callber automatic that he had searched for and fourd earlier that evening. 
* Kennedy found the gun in the bedroom and discovered it had been re-loadede (JeAc73)e 
Woodward told Kennedy that he had re~loaded the gun because Long's au.t had been 
afraid of prowlers. Appellant was asked concerning the identification previously 
* found in his box. Appellant stated that as far as he knew it was still in the bex 
and that the box contained clothing given to himself and Long by Long's aunt for 
Christmas. He said this identification had been found on a bus between Dallas and 








Los Angeles. Long was inside the bedroom and was questioned. The .25 caliber 
automatic (Govt's ex. 2) was seized at that time. The identification cards were not 
found. Appellant and Long were taken into custody and later released and it does 
not appear that any charge was placed against them nor was any reason given for their 
arrest at this time. On the next day, January 2, 1957, about 8:20 p.m., the offi-~ 
— returned to the apartment after a telephone call from Mrs. Berry and recovered 
7 é e22 caliber automatic from under the bed in the bedroom that had been occupied by 
_ poe and Long. At this time Woodward and Long were still in custody. (J.A.83) 


_* 








dl vite exe 5)¢ It does not appear in the record but it is the fact and can 





Pr reasonably be inferred from the recerd that after the arrest of appellant and Long 
on January 1, 1957, the Los Angeles police contacted the District of Columbia 

t Police, described defendants and the documents seen in the covered box in the bed- 

ae room, and that upon receiving word from the District of Columbia that the De C. 
Police Department did not want defendants, appellant and Long were released. It is 
in the record that the Los Angeles Police Department did receive a teletype message 

e from the District of Columbia, on January 11, 1957. On that date Officer Leachman 

returned to the same premises 90, Hoover Street where residing and then and there 

arrested them on the complaint of the District of Columbia authorities. (J+A.6h). 

During the hearing én the motion to suppress which was heard during the middle 
of the trial in the absence of the jury, appellant took the stand and admitted 
~mership of the .25 caliber automatic, and the covered bex containing various 
identification cards and checks and check books. (J.4.62-68). 

Insofar as the motion to suppress is concerned, it is important to noté that 
appellant was convicted under three counts of the indictment. As to count one 
having to do with the unauthorized use of the automebile of Eugene Surratt, the only 
. evidence connecting appellant with that crime was the testimony of Officer Kennedy 

concerning the identification cards of Eugene Surratt found in appellant's box in 

the Hellywood apartment. As to count three having to do with robbery of James Le 
" Evans, a large segment of the evidence was the identification ef Government Exhibit 
2, the .25 caliber autamatic used in the robbery which was seized at the time of the 
first arrest of appellant and as incident thereto. 
As to cnunt five testimony concerning the blank checks and other matters found 
in appellant's box had a large bearing upon aypellant's conviction for transporta-~ 


tion of a forged check. 


CONSTITUTIONAL PROVISIONS INVOLVED 


Amendment Four to the Constitution of the United States provides: 





"The right of the people tn be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon prob- 
able cause, supported by Oath or affirmation, and particularly de- 
ear.bing the place to be searched, and the persons or things to be 
seized,’ 





o> 








vides: 


STATUTES INVOLVED 


Title 22, Section 220) District of Columbia Code (1951 ed.) provides: 
22~220), (6:62). Unauthorized use of vehicles. 


"Any person who, without the consent of the owner, shall take, 
use, operate, or remove, or cause to be taken, used, operated, or 
removed from a garage, stable, or other building, or from any place 
or locality on a public or pwivate highway, park, parkway, street, 
lot, field, inclosure, or space, an automobile or motor vehicle, 
and operate or drive or cause the same to be operated or driven for 
his own profit, use or purpose shall be punished by a fine not ex- 
ceeding one thousand dollars or imprisonment not exceeding five 
years, or both such fine and imprisonment. (Feb. 3, 1913, 37 Stat. 
656, ) 23, Sect. 826b, as added Feb. 3, 1913, 37 Stat. 656, 23 
Sect. 1). 


Title 22, Section 2901 District of Columbia Code (1951 ed.) provides: 
22-2901 (6334) Robbery. 


“Whoever by force or violence, whether against resistance or 
by sudden or stealthy seisure or snatching, or by putting in fear, 
shall take from the person or immediate actual possession of an- 
other anything of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years. (Mar. 3, 1901, 31 Stat. 1322, 
che 85h, Sect. 810). 


Title 18 United States Code, Section 231) (1952 ed.) in pertinent part pro- 


Transportation of stolen goods, securities, monies, or articles 
used in counterfeiting: e900 ee 


"Whoever, with unlawful or fraudulent intent, transports in 
interstate or foreign commerce and falsely made, altered, or 
counterfeited securities, knowing the same to have been falsely 
made, forged, altered, or counterfeited 3 ##hHHHHREHH HHA 
Shall be fined not more than $10,000 or imprisonment not more 
than ten years, or both ##H8}HHHHHHHHHREHEHHECHE ARETE HEHE HHHHBHHE 


STATEMENT OF POINTS 
Ie 


The "seizure" of the documents in appellant's box in the Hollywood apartment 
was unlawful. The testimony of Officer Kennedy as to their contents violated 
appellant's right of privacy under Amendment IV. 


Il. 


The Court erred in admitting into evidence as Government's Exhibit Number 2, 
the .25 caliber automatic which was seizee as a result of the unlawful arrest of 


appellant. 


III, 


The aimission into evidence of the .22 caliber pistol seized as a result of an 





- wnlawful search of the room occupied by appellant while he was in custedy was errors — 


pat 








SUMMARY OF ARGUMENT 
id Ie 
Appellant occupied a room in the home of Mrs, Berry as a guest. Mrs. Berry 
could not authorize a search of a private box in appellant's bedroom. The search 
* and "seizure" of the documents contained therein was without probable cause and with- 
out any sort of justification. The testimony of Officer Kennedy as to the contents 
of documents he observed in appellant's box violated Amendmert IV. 
ap II. 
The seisure of the .25 caliber automatic was incident to an unlawful arrest and 
4 8 such should have been excluded from evidence. 
| Ill. 
The search for and seizure of the .22 caliber pistol from the room occupied by 
appellant while he was in custody and without a warrant was violative of his rights 
eat under Amendment IV., and it was error to admit it into evidence. 


ARGUMENT 


Ie 


q IT WAS ERROR TO ADMIT TESTIMONY CONCERNING CONTENTS 
OF DOCUMENTS UNLAWFULLY "SEIZED" FROM APPELLANT'S BOX. 


Los Angeles Police Officers Kennedy and Leachman were invited to search a bed- 
room occupied by appellant and his ce-defendant, Long by Mrs. Berry. They had paid 
her no rent and, though appellant was her guest, there is no question but that 
appellant and Long had the occupancy of the west bedroom and that he was a guest of 
at least a semi-permanent nature. No is there any question that he was domiciled 
therein. On date of the search, January 1, 1957, he had lived in this bedroom for 
9 days, since December 23, 1956. Also it is important to note in this regard that 
after his first arrest on Januery 1, 1957, and his subsequent release he had returned 
| to the hone of Mrs. Berry, and presumably was on January 11, 1957, eccupying the 
~ © self-same bedroom that had been searched previously for it was in the same apartment 

ie that Officer Leachman arrested appellant and Long on January 11, 1957. 
The documents searched for an examined by Officer Kennedy on January 1, 1957, 





at 5:20 pem., were found in a covered box in which was kept the clothing and effects 






of appellant and Woodward. This box was personal and private to them apart and 
f aside from a consideration of the invasion of the bedroom itself. Appellant and 














Long at that time had no other home or dwelling place save that bedroom. Although 


f they were non-paying guests, they had a right to security under Amendment IV., in 
their dwelling place even though it may have been only a borrowed tent. Mrs. Berry 
could not authorize this invasion of the privacy of her guests. It mst bo re- 

- membered that Amendment IV., is the citizen's protection queinat unresonable 


. searches cf his home &né it also grants to him security in his "papers" and"effectsa" 



















against unreasonable seigures. In Boyd v. United States, 116 U.S. 616; 29 L. ed. 
7h6, we were taught by the Supreme Court that an actual entry upon the premises to 
8 search for and seize papers is not requisite to a violation of one's rights under 
the Amendment, but that a compulsory production of one's papers accomplishes the 
very same violation of the Amendment The papers of appellant were “g@%2e0! bye the 
observation and testimony of Officers Kennedy and Leachman as to their contents just 
as effectively as though they had been physically taken from appellant's box. 

' ) Neusledn ve District of Columbia, 73 App. D.C. 85; 115 Fe2d. 690. 

¥ In Holzhey ve United States, (5th Cir. June 30, 1955) 223F.2d. 823 the Court 
bof Appeals for the Fifth Circuit held that the consent of appellant's daughter and 
son-in-law to search their premises was not sufficient to authorize the search of a 
locked box belonging to appellant found in the garage, a place where appellant re- 
sided only part of the time. That Court held the search to be an unreasonable one 
under the Amendment and in so doing cited with approval the decision of this Court 
in United States ve Blok, 86U.S. App. DeC. 3263 188F.2d. 1019. In the Blok case, 
supra police officers searched the desk of a government employee with the consent of 
her superior without a warrant upon suspicion of larceny. This Court held: "In our 
opinion the search of appellee's desk by the police violated her right of privacy | 
under the Fourth Amendment and the seized evidence should have been suppressed." 
Appellant says that decision is controlling here. Certainly appellant's right of 
privacy was infringed upon and the search of his box and the "seizure" of his papers 
we unreasonable. 


In Cofer v. United States, 37 Fe2d. 677 the question of consert to a search 


{ 1/ Said the Municipal Court of ‘ppeals for the District of Columbia in Blak v. 

» United states, 70 A.2d. 55, at page 56: "The Amendment by its terms safeguards from 
(* unreasonable search effects and papers as well as persons and their houses." (Af~ 

4 firmed by vero Court, sub-nomine: United States v. Blox, 86U.S. App. D.C. 3263 188 
| Petds 1019). Le: eis es 


=e 





given by a wife in the absence of her husband is discussed. In that case efficers 


having a search warrant which was not valid for the search of guns asked the wife 
Ma for guns and she gave to the officers a gun. The officer used the gun to perform an 
experiment by firing the gun and re-delivered the gun to the wife. Said the Court: 





















"The wife was without authority to bind her absent husband by waiving a legal war- 
> rant, or consenting to an unauthorized search, Amos ve United States, 255U.S, 313, 
l1 S, Ct. 266, 65 Le ed. 65h." 

There can be no claim here that the search for and "seizure" of the documents 
£) here in question was incident to any arrest for this search at 5:20 pom, was in 
advance of the arrest at 11:30 pom. (Of course the arrest made some six hours later 
was for no reason whatsoever and was plainly illegal). In order to base a search 
*_ upon an arrest, the arrest must precede the search, Setaro v. United States, 37 F.2d. 

137. 

The question of domicile is imptrtant. There is no question hut that appellant 
was domiciled in the bedroom @mavhhd. This was the only home he had. In Alvau v. 

United States, 33 F.2d. 467 it was held that a guest or employee domiciled in a 

residence had a right to have evidence suppressed where it was secured by a forcible 
entry into and unlawful search of that residence even though he was not the owner of 
the premises,-claimed no interest in the seized evidence, and did not join in the 
motion to suppress. 


In Klee v. United States, 53 F.2d. 58 Agents entered a dwelling occupied by 





appellants with the express permission of one having thestatus of landlerd; it was 
shown that appellants had taken possession of the building under a claimed subele ase 
from one Hill, who was the lessee of the building under a lease which became void by 
its terms in event of an attempted sub-lease of the premises without consent ef the 
lessor. The lessor had given no such consent. The Court held: 

"Therefore, since the appellants occupied the searched prem- 
4ses ‘under claim and color of right,' their tenancy did not 
amount ta trespass and they are consequently entitled to the pro- 
tection of the Fourth Amendment." 


In United States v. Jeffers, 32U.S. 48; 96 Le ed. 593 72 S. Ct. 93 there was 





no question involved as to consent to a search being given by the person actually 
renting the room searched, Still, the Jeffers decision is important to be considered 
| in the Rue een here presented, ffor the reason that in Jeffers the person moving to 


oes 
ae 


sup 2ress was not domiciled in the room but he had access thereto and the Court ruled 


~l0~ 






that his rights under Amendment IVe, were violated when his property er "effectsY 
were unlawfully seized from the room, The Supreme Court points out in that 


v 


decision: "The Fourth Amendment prohibits both unreasonable seizures, and unreason~ 
able searches, and its protection extends to both houses and effects. The "seizure" 
of the "papers" and "effects" of ap,ellant was unreasonable, oppressive and in vio~ 
dation of his rights under Amendment IV. The admission into evidence of the testi- 
mony of Officers Kennedy and Leachman concerning the documents they saw in appell- 


he 
» ant's box was prejudicial error warranting the reversal of his conviction. 


the 


b 


Ile 
} IT WAS ERROR TO ADMIT THE »25 CALIBER AUTOMATIC 
é SEIZED INCIDENT TO APPELLANT'S UNLAWFUL ARREST, 


On January 1, 1957, at 11:30 pem., appellant was arrested by Officer Kennedy as 
he was leaving the apartment wherein he dwelled. At that time the ofiicer had in 
mind merely the suspicion of Mrs. Berry that appellant and Long might have been in- 
volved in some crime. The officer, by unlawful search and seizure, had obtained 


4 


knowledge that appellant and Long possessed identification cards not belonging to 


a 


, them. The officer had no probable cause to believe from these facts that any felony 
+ had been committed by anyone. Certainly if he had no reason whatsoever to believe 
+? that a felony had been committed he had no probable cause to arrest appellant for 
no crime was being committed in his presence. The e25 caliber automatic pistol with 
taped pearl handles that appellant, stated was his,was seized from appellant's jacket 
in the bedroom at the time of the arrest. 

The seizure of the gun cannot be justified as incident to a valid arrest for 


there was no valid arrest. After this arrest at 11:30 pem., on January 1, 1957, and . 









after being unlawfully held in custody for two days, appellant was released without 
any charge having been placed against him. After his release he returned tn the 
f same home and the same bedronm where he was arrested the second time or January 1), 
957. Since the arrest of appellant was so plainly illegal and since it is so 
‘obvious that the said .25 caliber automatic was seized as part and parcel of the 
 d1egal arrest, there is no need for an extended argument upon this subject. :8uf- 
‘tice it to say that the Supreme Court of California (where this evidence was il- 
egally taken) in Cahan v. California, kl Cal.2d. h3hs3 50 A.L.R.2d. 5133 282 P.2d. 


: 905 decided April 27, 1955, adopted the federal exclusionary rule that evidence az 
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‘geized in violatien of Constitutional rights is inadmissible.As to the illegality of 
appellant's arrest and the resultant unlawful seizure ef the .25 caliber automatic ; 


appellant refers to these cases which support his positien: 
Wrightson ve United States 222 F.2d05563 U.S. AppeD.C. ; 
United States ve Castle 136 FeSuppeli36 — 


Hernandez v. United States (C.C.A.Cal.1927) 17 F.2d.373 
Poldo ve United States SOF .2d. 866 


ITI. 


IT WAS ERROR TO ADMIT THE UNLAWFULLY SEIZED REVOLVER(,22 Caliber) 


While appellant was in custody on January 2, 1957, as a result ef the aferesaid 
4llegal arrest on January 1, 1957 , Officer Kennedy returned to the apartment ef 
Mrs. Berry at about 8:20P.M., January 2, 1957 in response to a telephene call from 
Mrs. Berry. At that time and while appellant was still in unlawful custody,Kennedy 
testified, "I MADE A SEARCH OF THE., BEDROOM AGAIN" and " I FOUND A .22 CALIBER PISTOL" 
(J.A.81) This pistol became governments exhibit number 5 and was introduced inte 
evidence over ebjectien of appellant's ‘counsel. 

In this case appellant was not even apprised ef the fact that a third search ef 
hie room was to be made. Appellant says that this search and the seizure of the «22 
caliber gun flies into the very teeth of the decision of this Coubt in Judd ve United 
States 89 U.S.AppeD. C643 190 Fe2de 6149. There:. was no reason why the room should be 
again searched for objects that might prove to be of evidentiary valup at some time 
in the future. In this case not only did the efficer NOT procure a search warrant, 
but, indeed, he had knowledge of NO FACT that would have enabled a magistrate to 
issue one. This third search was completely lawless. The gun seized could be 
connected to no crime that the efficer had then heard about. The seizing ef preperty 
for no reason at all, even though the property be a gun, cannot be condoned. In the 
Judd case there was seme question as te consent. Here appellant was not even infer- 
med as to the search and seizure. Appellant had been charged with ne crime and, 
indeed, Kennedy knew of no crime that appellant might have committed. But even if 
Kennedy had known of some crime committed by appellant and even if appellant while 
in custody had been lawfully charged with the commission ef seme crime, Kennedy had 
: no right without a warrant to search the bedreom occupied by appellant, and it is 
| certain that he had no right to seize the .22 caliber revelver from under the bed 


in the room where appellant was demiciled, Agnelle ve United States 269U.S.20 ; 
70 Le ed. 1h5 ° 











It fellows, therefore, that since the evidence of the documents unlawfully 


seized from appellant's private box, the .25 caliber gun seized at the time of his 
unlawful arrest and the .22 caliber gun seized as a result of a search of hie room 
while he was in custody upon no charge at all were all admitted into evidence in 

violation of the rights of security and privacy given to appellant under Amendment 


IV., his conviction must be reversed, 


G 9 pOgO;NyCgLyUoS,;1 O N 


In conclusion, appellant submits to this Honorable Court that the Court below 
committed prejudicial and reversible error as to each and every one of the points. 
hereinbefore set forth in appellant's brief, therefore, Counsel respectfully urges | 
this Honorable Court to reverse the verdict and judgment entered against appellant 





in the Court below. 
Respectfully submitted, 
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" 
De Long Harris, 

Counsel for Appellant 
1901 Eleventh Street, NW 
Washington 1, D. C. 
COlumbia 5 = 7000 
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QUESTION PRESENTED 


In the opinion of appellee, the following question is 
presented : 

Is evidence, both oral and physical, which is alleged to 
have been unlawfully obtained through a series of illegal 
searches and seizures, by state officers, acting independ- 
ently of federal officers, without any participation on 
the part of the latter in said searches and seizures, prop- 
erly admissible in a federal court? 
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COUNTERSTATEMENT OF THE CASE 


On March 18, 1957, a five count indictment was filed 
in the District Court charging appellant and a co-defend- 
ant, one Gerard J. Long, as follows: Count One, unau- 
thorized use of the automobile of one Eugene Surratt on 
or about December 16, 1956; Count Two, unauthorized 
use of the automobile of one Charles J. Formey on or 
about December 18, 1956; Count Three, robbery of one 
James L. Evans, involving the property of both James 
L. Evans and on Philip G. Alter on or about December 
8, 1956; Count Four, robbery of one Nicholas J. O’Don- 
oghue on December 18, 1956. The fifth count of the in- 
dictment, charged appellant alone, with causing to be 
transported in interstate commerce a falsely made and 
» _ forged check on or about December 12, 1956 (Crim. No. 

| 277-57) (J.A. 3-4). Trial by jury commenced on May 
13, 1957 (J.A. 10). On May 15, 1957, on motion of the 
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government, Count Four of the indictment was dismissed 
as to both defendants, and Count Two of the indictment, 
dismissed as to appellant alone (J.A. 94-95). The jury, 
on the same date, found appellant guilty on Counts One, 
Three, and Five of the indictment (J.A. 6). On June 
28, 1957, appellant was sentenced to imprisonment for a 
period of one year to three years on Count One; two 
years to ten years on Count Three, to run concurrently 
with the sentence imposed on Count One; one year to 
three years on Count Five, to run concurrently with the 
sentences imposed on Counts One and Three (J.A. 8). 
This appeal followed. 

At the trial, Eugene Surratt testified that on Decem- 
ber 16, 1956, he parked his two tone gray automobile, in 
2100 block of Third Street, Northeast, in the District of 
Columbia; that the glove compartment of his car con- 
tained his driver’s permit, registration, draft card and a 
savings book; that he next saw his automobile three days 
later at police headquarters, at which time he was re- 
turned his permit and registration (J.A. 14-16). He 
later testified that his license number for the year 1956 
was AW-1800 (J.A. 23). 

Charles Formey testified that he parked his Oldsmobile 
sedan, light tan body, brown top in color, bearing tags 
AU -25 -92, between Delaware Avenue and First Street, 
in the District of Columbia on the evening of December 
17, 1956; that when he came from work at eight-fifteen 
the next morning it was missing; that he recovered his 
car from the police, two days later (J.A. 16-18). 

John J. Perry, a police officer attached to the Traffic 
Division testified that on December 18, 1956 (the Joint 
Appendix, page 18, in reflecting the date December 8, 
1956, is in error) at approximately 11:15, he observed 
an Oldsmobile, four door, two-tone brown, dark top and 
lighter bottom, double parked in a crosswalk in front 
of the Munsey Trust Company; that he waited for the 
driver to put in an appearance; that he saw defendant 
Long and another male person come out of the bank; that 
he walked over and asked Long for his registration card; 
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that the card bore the name of one Eugene Surrat and 
license number AW-1800; that he checked this card and 
number against the license number of the parked car, 
which was AU-2592; that when he went to question Long, 
he was running down the block, and ran out of sight 
(J.A. 18-23). 

Mrs. Audrey M. Kirby, a teller at the Munsey Trust 
Company, testified that on December 18, 1956, she saw 
both Long and appellant in the bank; that long inquired 
about one Julia Roche; that both defendants wanted some 
coin wrappers (J.A. 28-31). 

Julia Roche, a secretary at the Munsey Trust Com- 
pany, and a cousin of defendant Long, testified, that on 
either December seventeenth or eighteen, at approxi- 
mately eleven o’clock in the morning, she met her cousin, 
defendant Long, and appellant, in the bank; that they 
asked for some wrappers for coin; that she obtained the 
coin wrappers and both Long and Woodard took them; 
that they both put loose coins, obtained from a sock, 
into the wrappers; that the coins were exchanged for bills 
(J.A. 31-34). 

Nicholas O’Donoghue testified that on December 18, 
1956, at approximately six o’clock in the morning, while 
employed as a gas station attendant at 4940 Connecticut 
Avenue, he was held up and robbed by a man wearing a 
silk stocking over his head; that a car with a light body 
and a dark top drove into the station while he was being 
held up; that approximately eighty to ninety dollars was 
stolen, including twenty dollars in change (J.A. 34-39). 
The witness also identified Government Exhibit Number 
Two, a twenty-five caliber, pearl-handled automatic, chro- 
mium plated, as being the gun used by the man who held 
him up (J.A. 37). 

James L. Evans, night manager of the Alturas Hotel, 
1509 Sixteenth Street, in the District of Columbia, testi- 
fied, that on the night of December 8, 1956, while so em- 
ployed, he saw the defendant Long come into the hotel, 
and that Long asked for one Joe Brennan, bought a pack 
of cigarettes and left; that fifteen minutes later, two 
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masked 'men came in, one armed with an automatic, and 
demanded the key to the cash drawer; that he told them 
he did not have it and was thereby struck on the side 
of the head; that he then gave them the key; that the 
removed twenty-seven dollars from the drawer, thirty- 
five dollars from his own wallet, the wallet itself, and a 
driving license, social security card, a Capital Transit 
identification card, and other identification (J.A. 40-42.). 
Mr. Evans also testified that he did not have an account 
at the City Bank or any other bank in the District of 
Columbia. He further denied signing his name to a check 
dated December 12, 1956, at the City Bank of Washing- 
ton, D.C. payable to the order of Macy’s, New York, for 
sixty dollars (J.A. 43). 

Dan Schindler, a clothing salesman for Macy’s, New 
York testified, that on December 12, 1956, he was em- 
ployed in the men’s clothing department of that store; 
that on the above date he saw both appellant and defend- 
ant Long in the store and sold appellant a suit; that 
appellant paid for the suit by check, and presented as 
identification a card of the Capital Transit Company 
(J.A. 45-47). The witness then identified Government 
Exhibit Three—A, containing the name J. L. Evans, as 
the check given him by appellant (J.A. 47-48). One Mae 
Miller, a floor supervisor at Macy’s testified that she had 
approved the check, and otherwise corroborated Mr. 
Schindler’s testimony concerning appellant (J.A. 50-52). 

There was no further testimony by a Metropolitan po- 
lice officer (J.A. 53-55) and an agent of the F. B. I. (J.A. 
54-55) concerning the checks, and additional testimony by 
another local police officer concerning the automobile of 
Eugene Surratt (J.A. 55-56). Thomas A. Scanlon, a 
teller at the City Bank of Washington, testified that there 
was no account in the name of J. L. Evans at that bank 
(J.A. 84-85). 

During the course of the trial, testimony was received 
out of the presence of the jury (J.A. 57-76), in regard 
to a motion to suppress, and in the jury’s presence (J.A. 
56-57, 76-84), all relating to matters of search and seizure. 
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Officer Robert T. Kennedy, a Los Angeles, California 
policeman, testified that on January 1, 1957, at approxi- 
mately five-twenty p.m., in response to a call received 
from the great-aunt of defendant Long, one Mary Berry, 
he and a brother officer went to her place of residence at 
904 North Hoover Street (J.A. 56, 70); that she told 
them, defendant Long and appellant had arrived there on 
December 23, 1956 (J.A. 74); that she allowed them to 
stay since Long was related to her (J.A. 74), (nor was 
any rent paid her (J.A. 64)); that the apartment con- 
sisted of one complete bedroom, a living, kitchen, and 
service porch (J.A. 74). The officer further testified that 
Mrs. Berry was upset, because while cleaning the bed- 
room, where defendant Long and appellant were sleep- 
ing, she had found a gun, some papers, and identification 
that did not belong to the men. Afraid that a crime had 
been committed, she called the police (J.A. 70). The 
officer testified that with her permission, they searched 
the bedroom and he found the twenty-five caliber, pearl 
handled automatic, in a jacket hung on a lamp (J.A. 70, 
77) that he unloaded the gun and put it back in the 
jacket. (J.A. 72, 78); that he also found a draft regis- 
tration card, social security card, and a bank deposit 
book in the name of one Eugene Surratt, with a Wash- 
ington, D.C. address (J.A. 70, 78); that in addition, he 
found a blank book of checks drawn on the City Bank of 
Washington, D.C. (J.A. 79). Officer Kennedy stated, 
that defendant Long and appellant were not present at 
the time (J.A. 71, 78). Pursuant to another telephone 
call from Mrs. Berry at approximately eleven-twenty five 
p.m. the same date (J.A. 72, 7), in which she informed 
the officer that she had become frightened and gone to a 
downtown hotel (J.A. 72), officer Kennedy again went 
to the apartment. On this occasion he again had per- 
mission of Mrs. Berry (J.A. 72). On going up to the 
premises, he met appellant walking out the front door 
and arrested him at that time (J.A. 72, 79). The officer, 
thereupon, entered the premises, went to the apartment, 
found Long, and arrested him (J.A. 72, 79). On ques- 
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tioning Long concerning the gun, Long stated that it 
was still in the coat. The gun was recovered, and found 
to be reloaded (J.A. 72-73, 80). The identification cards 
and check book were not found (J.A. 73, 80). On the 
following evening (January 2, 1956) while defendant 
Long and appellant were still in custody, officer Kennedy 
again went to the premises in response to another tele- 
phone call from Long’s great-aunt, Mary Berry, (J.A. 
81), and pursuant to information given him by Mrs. 
Berry, ‘a search was again made of the bedroom, and a 
twenty-two caliber pistol found (J.A. 81-82). Defendant 
Long and appellant were subsequently released (J.A. 
59), but on January 11, 1956, on teletype authority from 
the District of Columbia authorities, officers J. M. Leach- 
man and Sterling I. Baer of the Los Angeles police de- 
partment, arrested defendant Long and appellant in the 
same premises (J.A. 84). 


CONSTITUTIONAL PROVISIONS AND STATUTES 
INVOLVED 


Fourth Amendment, United States Constitution provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated, and 
no| warrants shall issue but upon probable cause, 
supported by oath or affirmation, and particularly 
describing the place to be searched and the persons 
or things to be seized. 


Title 22, District of Columbia Code (1951 Edition) § 2204 
provides: 


Unauthorized use of vehicles—Any person who, 
without the consent of the owner, shall take, use, 
operate, or remove, or cause to be taken, used, oper- 
ated, or removed from a garage, stable, or other 
building, or from any place or locality on a public 
or private highway, park, parkway, street, lot, field, 
inclosure, or space, an automobile or motor vehicle, 
and operate or drive or cause the same to be oper- 
ated or driven for his own profit, use, or purpose 
shall be punished by a fine not exceeding one thou- 
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sand dollars or imprisonment not exceeding five 
years, or both such fine and imprisonment. 


Title 22, District of Columbia Code (1951 Edition) $2901 
provides: 


Robbery.—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure 
or snatching, or by putting in fear, shall take from 
the person or immediate actual possession of an- 
other anything of value, is guilty of robbery, and 
any person convicted thereof shall suffer imprison- 
ment for not less than six months nor more than 
fifteen years. 

Title 18 U.S.C. § 2314 provides, in pertinent part: 

Transportation of stolen goods, securities, monies, 
or articles used m counterfeitmmg—Whoever, with 
unlawful or fraudulent intent, transports in inter- 
state or foreign commerce, any falsely made, forged, 
altered, or counterfeited securities, knowing the same 
to have been falsely made, forged, altered or coun- 
terfeited . . . Shall be fined not more than $10,000 or 
imprisoned not more than ten years, or both. 


SUMMARY OF ARGUMENT 


Federal officers did not in any way participate or aid 
in the alleged illegal searches and seizures, accomplished 
by the Los Angeles, California police officers. There- 
fore, the physical evidence obtained by the state officers, 
and their testimony concerning the searches and seizures 
was admissible in the federal district court. 


ARGUMENT 


The Evidence Was Properly Admitted 


Appellant has raised three contentions in his brief (Br. 
7). The thrust of each is that his constitutional right 
under the Fourth Amendment has been violated, in that 
evidence, both oral and physical, was improperly ad- 
mitted during his trial in the District Court. Appellant 
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bases his contentions on facts which allegedly point to a 
series of illegal searches and seizures. 

The questions presented by appellant have no merit 
here. While it is the Government’s position that the 
searches and seizures in the instant case were lawful, it 
must be, and is, further contended, that such issues are 
not relevant under the facts disclosed by the record. The 
evidence objected to was seized by Los Angeles police 
officers, not by federal officers, “and it is obvious at 
once that the Fourth Amendment, relied upon by appel- 
lant, forms no sound basis for the objection(s) since it 
forms no limitation upon the powers of State or Munic- 
ipal Officers”. Shelton v. United States, 83 U.S. App. 
D.C. 257, 169 F.2d 665 (1948), cert. denied, 335 U.S. 834, 
93 L.Ed. 387, 69 S. Ct. 24 (1948); Wolf v. Colorado, 338 
U.S. 25, 93 L.Ed. 1782, 69 S. Ct. 1359 (1949). 

It is a well settled principle that evidence illegally ob- 
tained is admissible in a federal court, if it was obtained 
by state officers acting independently of federal officers, 
without any participation by such federal officers, and 
without any agreement with respect to such evidence. 
Lustig v. Umited States, 338 U.S. 74, 93 L.Ed. 1819, 69 
S. ‘Ct. 1872 (1949); Gambino v. United States, 275 US. 
310, 72 L.Ed. 293, 48 S.Ct. 187 (1927); Byars v. United 
States, 273 U.S. 28, 71 L.Ed. 520, 47 S. Ct. 248 (1927); 
Weeks v. United States, 232 U.S. 383, 58 L.Ed. 652, 34 
S. Ct. 341 (1914). And this is true “even though the 
property seized was by the state or municipal officers de- 
livered to federal authorities for the purpose of being 
used as evidence in connection with the prosecution. Gu- 
bert v. Umted States, 163 F.2d 325 (10 Cir. 1947), citing 
authorities. 

Appellant does not question, (nor could he under the 
facts disclosed by the record), that the evidence com- 
plained of flows from the actions of state police officers. 
The propriety of its admissibility, therefore, turns on 
the participation or lack of participation on the part of 
District of Columbia police authorities in the subject 
searches and seizures. A search and/or seizure has been 
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held to have been made with the participation or coop- 
eration of federal officers where a federal officer, in effect, 
joined in a search before it was fully accomplished and 
! selected evidence to be used in a subsequent federal pros- 
[| : ecution. Lustig v. Umted States, supra. Likewise, par- 

| ticipation has been declared where a federal officer, upon 
invitation by state officers, joins their search upon the 
chance “that something would be disclosed of official in- 
terest to him as such agent.” Byars v. Umted States, 
supra. And participation has been found where state 
officers, although unaided by federal officers, “believed 
that they were required by law to aid in enforcing the 
National Prohibition Act, and ... made the ... search 
and seizure, in the performance of that supposed duty 
...” Gambmo v. United States, supra. 

It is evident from the facts in the instant case, that 
there was no participation within the meaning of that 
term as set forth in the opinions cited above. On Jan- 
uary 1, 1956 Officer Kennedy of the Los Angeles police, 
proceeded to the premises in question on the request of 
defendant Long’s great-aunt (J.A. 56, 70), who was in 
fear that a crime had been committed (J.A. 70). At 
that time some identification cards and a blank book of 
checks were found by Officer Kennedy (J.A. 79), in addi- 
tion to a twenty-five caliber automatic (J.A. 70, 77). This 
search was clearly at the request of Mrs. Berry, and not 
a federal officer. Later, on the same date, he returned 
to the premises with the permission of Mrs. Berry (J.A. 
72), who had become so frightened that she had left her 
apartment and registered at a downtown Los Angeles 
hotel (J.A. 72). At this time, Officer Kennedy arrested 
both defendant Long and appellant (J.A. 72, 79). The ! 
gun was seized (J.A. 72-73, 80), but the cards and check | 
book were not to be found (J.A. 73, 80). All of this | 
took place as a result of Mrs. Berry’s original call, and : 
subsequent call to the Los Angeles police on January 1, 

1956. The record discloses no request for such search 
and seizure on the part of District of Columbia authori- 
ties. Indeed, appellant in his brief states that “at that 
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time the officer had in mind merely the suspicion of Mrs. 
Berry that appellant and Long might have been involved 
in some crime.” (Br. 11). 

- On the following day, January 2, 1956, Officer Ken- 
nedy again visited the premises pursuant to another tele- 
phone call from Mrs. Berry (J.A. 81), and on information 
received from her, again searched the premises, which 
resulted in the discovery of a twenty-two caliber pistol 
(J.A. 81-82). Once again the record is clear that no 
federal officer requested, participated, or cooperated in 
the search. Appellant and defendant Long were subse- 
quently released (J.A. 59). As appellant puts it in his 
brief (Br. 5-6): “It does not appear in the record but 
it is the fact and can reasonably be inferred from the 
record that after the arrest of appellant and Long on 
January 1, 1957, the Los Angeles police contacted the 
District of Columbia police, described defendants and 
the documents in the box in the bedroom, and upon re- 
ceiving word from the District of Columbia that the DL. 
Police Department did not want defendants, appellant 
and Long were released.” (Emphasis supplied). The 
record fails to disclose when the Los Angeles police con- 
tacted the local authorities, but from appellant’s own 
statement, it is manifestly clear that if the District of 
Columbia police were contacted before the release of 
appellant and Long, they could not have been involved 
in the preceding searches and seizures. As appellant 
states (Br. 6), the District Police Department “did not 
want defendants”. How then could they participate or 
cooperate in alleged illegal searches and seizures, when 
the appellant and his companion were not being sought 
by the District authorities. Indeed had they been so 
sought, and the cooperation of the Los Angeles police 
enlisted, appellant and his companion would never have 
been released. Subsequently, however, on January 11, 
1956 appellant and Long were rearrested, this time on 
teletype authority from the District of Columbia (J.A. 
84). But at this teme the searches and seizures com- 
plained of were long since completed and brought to 





11 


rest. See Lotto v. Umted States, 157 F.2d 623 (8 Cir. 
1946), cert. denied, 330 US. 811, 91 L.Ed. 1266, 67 S. Ct. 
1082 (1947). And compare, Waldron v. United States, 95 
U.S. App. D.C. 66, 219 F.2d 37 (1955). 

‘While appellant has not argued in his brief the ques- 
tion presented by the Government in the instant case, he 
does allude to the decision in Cahan v. California, 44 
C.2d 434, 282 P.2d 905 (1955), where the Supreme Court 
of California adopted, for the first time, the federal ex- 
clusionary rule. Appellant concludes, in effect, that the 
searches and seizures in the instant case being illegal, 
and the evidence procured therefrom inadmissible in fed- 
eral courts, the same evidence would be excluded in a 
California Court since the adoption of the federal ex- 
clusionary rule (Br. 11-12). ‘This, if true, would not be 
controlling here, and in any case fails to follow. “The 
recurring questions of the reasonableness of searches 
must find resolution in the facts and circumstances of 
each case.” United States v. Rabinowitz, 339 US. 56, 
63, 94 L.Ed. 653, 70 S. Ct. 430 (1950). And even if a 
federal court were to declare the searches and seizures 
in the instant case unlawful if carried out by federal 
officers, and their fruits inadmissible, such decision would 
not bind or predict the action of the California court 
under the same facts and circumstances. As was stated 
in the Cahan case (p. 450): 


In developing a rule of evidence applicable in the 
state courts, this court is not bound by the decisions 
that have applied the federal rule, and if it appears 
that those decisions have developed needless refine- 
ments and distinctions, this court need not follow 
them. Similarly, if the federal cases indicate need- 
less limitations on the right to conduct reasonable 
searches and seizures or to secure warrants, this 
Court is free to reject them, 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


LEWIS CARROLL, 

FREDERICK G. SMITHSON, 

WALTER J. BONNER, 
Assistant United States 
Attorneys. 


Tr W. Ss. GOVERNMENT PRINTING OFFICE: 1987 447610 698 














a 
. 


Reply Brief for Appellant 





eon Oe 








ey 





IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Inited States 

pp Bes oscd 
Dhatriot of Columbia Cireutt 
FLED = Nov 26 1957 


ae | 


LESLIE F, WOODWARD, 


NOo 14,061 


Appellant, 


V8e 


UNITED STATES OF AMERICA, 


Appellee, - 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 








APPELLANT'S REPLY BRIEF 









De Long Harris 
Attorney for Appellant 
1901 Eleventh Street, Ne Wes 


ae Washington 1, Ds 0. 





amy 


TABLE OF CASES 


Badille v. Superior Court (1956) - Cale2de_ 3 29 Pe2de23 .ceccccccccrovees 
California ve Cahan hi Cale2de3hs 282 Pe2de9053 50 AsLeRe2do513 cecececcece 
Irvine ve California 347 U.Sel283 98 Leede561 cocccvecveccevdcccccccecsocce 
Lustig ve United States 338 UsSe7ls 93 Leedel819 sececscccccccscccoveccecocs 
MoNabb v. United States 318 U.Se3323 87 LeedeBl19 cecccccccccccesccocesecencs 
On Lee Ve United States 343 UsSe7h7s 96 Leeds1270 seovcevocovecsrocerscesene 
People of California v. Berger (1955) hh Cal.2d0l593 282 P.2d4509 POUT TTT yey 
People of California v» Kitchens (1956) _ Calo2do__3 29) P.2d.509 bislesbes 


People of California. Ve Martin hs Calo2de7553 290 P2855 cee seebereaveate 
United States Ve Rabinowitz 339 U.Se56;. 9 L.ede653 seseseseveseseaperennase: 


Wolf : Ve Colorado 338 Us S025; 93 Leede1782 ae reesesesoce CSoasdeccesereserees: 


4,5 
2 


2,5 














IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NOs 14,061 


LESLIE F. WOODARD, 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPELLANT: S RELY BRIEF 


Appellee, in its brief makes no attempt to justify the series of illegal 
searches and seizures in this case. Appellee argues that because federal officers 
did not participate in the illegal searches and seizures, the evidence was admiss- 
ible in the (federal) District Court. Appellee cites a host of cases standing for 
the proposition that evidence seized in violation of the Fourth Amendment by State 
officers is admissible in a federal criminal trial where there was no participation 
by federal officers in such searches and seizures. 

In this case, however, we have searches and seizures which were not only made 
ta violation of Amendment IV. but which were illegal under the law in the state 
wherein the searches and seizures were accomplished and the seized evidence was in~ 
admissible in the courts of that state. None ef the cases cited by appellee treat 
of this question. 










EVIDENCE SEIZED BY STATE OFFICERS NOT ONLY IN VIOLATION OF AMENDMENT 
IV., BUT ALSO IN VIOLATION OF THAT STATE'S LAWS AuD INADMISSIBLE IN 
THE STATE'S COURTS, IS INADM:.SSIBLE IN A FEDERAL COURT. 
Under the authority of the decision of the Galifornia Supreme Court in Cali- 
ve Cahan, lh Cale2deh3h3 282 Pe2de9053 50 A.L.R.2d.513, the searches and 
es by the California police officers herein were illegal in California and 
missible in the courts ef the state of Califernia. If the searches and seizures 


ot also been in violation of the Fourth Amendment, a federal court might possi- 
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admit their fruits, but here we are confronted with the facts in bold relief: 


der Cahan, supra, not only were the scizures illegal in California but the evi-~ 


dence would not be admitted in the California courts. 
Can it be said that a federal court would admit evidence seized illegally ab 


initio by state officers in violation of the laws of their state when such evidence 
would be inadmissible under the state's laws and would be inadmissible in a federal 
court if seized by federal officers under the same circumstances, simply because the 
Fourth Amendment is not a limitation upon powers of state officers? 

In United States v. Rabinowitz, 339 U.S.56, Mr. Justice Black in his concurr~ 
ing opinion advances the theory that the Federal Exclusionary rule is not commanded 
by the Fourth Amendment but is a judicially created rule of evidence. He stated at 


page 66: 


"Trupiano ve United States, 33) U.S.699, was decided on the 
unarticulated premise that the Fourth Amendment of itself 
barred the point of Evidence Obtained by what the Court con-= 
sidered an ‘unreasonable! search. I dissented in thas case, 
Later concurring in Wolf ve Colorado, 338 U.S.25, 39-0, I 
stated my agreement with the ‘plain implication' of the Wolf 
opinion that the Federal exclusionary rule is not a command 
of the Fourth Amendment but is a judicially created rule of 
evidence which Congress might negate. In the light of the 
Wolf case, the Trupiano rule is not a Constitutional command, 
but rather an evidentiary policy adopted by this court in the 
exercise of its supervisory powers over federal courts. Cf. 
McNabb v. United States, 318 U.S,332."- .- | . 


Mr. Justice Jackson, speaking for the majority in Irvine ve California 37 U.S. 
128; 98 Leed.561, af*irming the decision of the California court (113 Cal.App.2d. 
460; 248 P.2d.502, rendered before the Cahan decision, supra) had this to say: 


"The decision in Wolf ve Colorado, 338 UsS.25, 27, 93 Leeds 
1782, 1785, 69 S. Ct.1359, for the first time established that 


"/t\he security of one's privacy avainst arbitrary intrusion 
the police" e embodied in the concept of due process found 
the Fourteenth Amendment." 


RE + te EE AE PRR SERGE 


Judge Traynor in writing the opinion of the California Supreme Court in Bank 
in California Ve Cahan, Lh Cal. 2doh3hs 282 P.2d-9053 50 ALR. 24.513 quoted the 





above passage from the WOLF case, supra, and in a discussion of Irvine v. Cali- 
fornia, 347 U.S.128; 98 Leede561, had this to say concerning Irvine: 


"Not only was the court closely divided but Justice Jackson 
felt it appropriate to declare for the majority: 'Now that 
the WOLF doctrine (the guarantee of the Fourth Amendment is 
enforceable against the states through the Due Process Clause 
of the Fourteenth) is known to them, state courts may wish 
further to reconsider ‘their evidentiary rules. But to upset 
state convictions even before the states have had adequate 
opportunity to adopt or reject the (exclusionary) rule would 
be an unwarranted use of federal power,’ 3/7 UeS. at page 
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"Meanwhile purstant to the suggestion of the United States 
Supreme Court, we have reconsidered the rule we heretofore 
followed that the unconstitutional methods by which evidence 
is obtained does not affect its aamissibility and have care- 
fully weighed the various arguments that have been advanced 
for and against the rule. It bears emphasis that in the ab-~ 
sconce of a holding by the United States Supreme Vourt that 
the Due Process Clause requires exclusion of unconstitution- 
ally obtained evidence, whatever rule wo adopt, whether it 
excludes or admits the evidence will be a judicially declar- 
ed rule of evidence. See: McNabb ve. United States 318 U.S. 


3323 On Lee Vv. United States 343 U.S.7l7; 96 L.cdelo70—" 


The California Supreme Court then held, "evidence obtained in violation of th« 





gonstitutional guarantecs is inadmissible" and overruled all California cases hold- 


ine to the contrary. We come now to the reason why the California Court made such 
an about-face and adopted the federal exclusionary rule, This is important because 
California reaches this result for causes different from those advanced in federal 


courts for the exclusionary rule. Judge Traynor set forth the reasons in this 


fashion: 


“We have been compelled to reach that conclusion because 
other remedies have completely failed to secure compliance 
with the constitutional provisions on the part of police 
officers with the attendant result that the courts under 
the old rule have been constantly required to participate 
in, and in effect condone, the lawless activities of law 
enforcement OFLICEHS. cocccceerecencvnscererersosecseeesseres 
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"Granted that the adoption of the exclusion rule will 
not prevent all illegal ‘searches and seizures, ail aise 


courage theme 
In its brief the government tacitly admits that the scries of searches and 
seizures in this case were illegal, but argues that one could not predict action 
of the California court as to the admissibility of the fruits of the illegal 
searches and seizures. In support of this very curious reasoning the government 
quotes from Judge Traynor's opinion in the Cahan case, supra (Br. 10). However, 
the continuation of that quotation demonstrates the fallacy of the government's 
argument: | 
",..e2.Under the circumstances the adoption of the exclusion- 
ary rule need not introduce confusion into the law of criminal 
procedure, Instead it opens the door to the development of 
workable rules governing searches and seizures and the issurance 
of warrahts that will protect both the rights guaranteed by 
the constitutional provisions and the interest of society in 
the suppression of crime," Cahan case, supra, 
Following the Gahan decision in April, 1955, California adopted an exclusion- 
ary rule that is much more inclusive by far than the federal rule. In California, 
now, and on date of the seat Searches and seizures herein complained (of, rem 


Pigeon to admit evidence illegally obtained and unlike the lower federal court rule, 
= 
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the exclusion is not dependant upon the fact that the defendant, (1) had no interest 
-n the property seized or the premises searched (2) was not the person aggrieved or 
(3) that the constitutional rights of defendant had been violated, California takes 
the view that if the evidence was obtained by unlawful or illegal means it is inad- 
missible in any criminal trial. The California Supreme Court recognized this dis- 
tinction in People of California v. Martin, 45 Ual.2d.755; 290 P.2d.855 (195%) and 
explained the new California rule in light of the Cahan dicision supra: 
".eeeethe rule of the lower federal courts is based on the 
theory thas the evidence is excluded to provide a remedy for 
> & wrong done to the defendant, and that accordingly, if the 
defendant has not been wronged he is entitled to no remedy.. 
e+ein adopting the federal exclusionary rule, however, (the 
court hold) that it could not be justified on tat theory. 
People v. Gahan, kh Cal.2d-eh3h,hh3; 282 P.2d.905, and based 
s decision on the ground that other remedies have complcte- 
ly failed to secure compliance with the constitutional pro~ 
visions..on the part of police officers....." 
For other California cases following Cahan and/or Martin, See: 
People v, Kitchens (1956) Cal. 2d. 3 29h P.2d.17. 
Radi TTo ve superior Court (1956) “Cal. 2d. 3 29h 
Peedeede 
People ve Berger (1955) uy Cal.2d.l59; 282 P.2d.509. 

The federal exclusionary rule has been adopted in the Distridt of Columbia, 
Alaska, Hawii, and by 21 states: California, Delaware, Florida, Idaho, Illinois, 
Kentucky, Michigan, Mississippi, Missouri, Montana, North Carolina, Oklahoma, 
Oregon, South Dakota, Tennessee, Texas, Washington, Wisconsin, Wyoming, and by 
statute in Rhode Island, and in Maryland, by statute as to certain crimes. 

It appears also that because of the decision Wolf ve Colorado, 338 U.S.25; 

93 L.ed.1782, and Irvine v. California, 347 U.S.; 98 L.ecd.561, the theory that evi- 
dence illegally seized by state officers may be admitted in federal criminal trial 
because the Fourth Amendment places no limitation upon the powers of state officers 
can no longer be justified. In an annotation contained in 50 A.L.R.2d.573, the 


note writer says: "The view that evidence obtained by state officers entirely on 








their own account will not be cxcluded in a federal criminal prosecution even 
_ though obtained during a scarch which, if conducted by federal officers, would 
have violated the Fourth Amendment's prohibition of unreasonable searches and 
seizures, has been sometimes restcd on the ground that the Fourth Amendment is not 
applicable to a search by state officers. However, this basis of the rule was 


rendered somewhat doubtful by the holding of the United States Supreme Court in 





















Wolf ve Colorado (1949) 338 U.S.253 93 Leede1782, that the Fourth Amendment's pre~ 
nibition of unreasonable searches _ scizures is enforceable against the state 
through the Fourteenth Amendment." 

So even if California's laws did permit introduction of illegally seized evi« 
nee, there would be a serious question as to whether or not such introduction 
wuld violate provisions contained in Amendment IV. and applied to the state through 

Amendment XIV. But there can be no doubt but that the evidence herein was illegally 
seized under the th Amendment and under the laws and constitution of California. 
It is equally clear that under the Martin decision supra the evidence could not be 
admitted in a California court, NO case in point has been fitting the circumstances 
of this case (except possibly Lustig ve United States, 338 UeSe7l, which will be 
discussed hereinafter), Appellant's position, however, is logically unassailable. 
Since the evitence seized by the Oalifornia officers could not be introduced in the 
California Courts, and while at the same time if it had been seized by federal offi- 
cers it could not be admitted in a federal court, the California officers cannot by 
device of delivering such evidence to federal officers and appearing themselves in 
a federal court to testify in relation thereto, legitimize the evidence in a federal 
court. If that were so, the both Article 1 = Section 19 of the California Consti- 
tution and Amendrent IV. of the United States Constitution would surely be held at 
-ught and of no avail: 
In Wolf v. United, States, 338 U.S.25; 93 L.wd.1782, the Supreme 





Court decided that. in a prosecution in a STATE Court for a STATE 

crime the Fourteénth Amendment does not prohibit admission of evidence 
secured by unreasonable search and seizure. WOLF was decided June 27, 
1949. On that very same day the Supreme Court decided Lustig v. 
United States, 338 U.S.74; 93 L.ed,1819. The question in Lustig was 
whether evidence seized by state officers in violation of Amendment 
IV. was admissible in a federal prosecution. The majority opinion 
ywritten by Mr. Justice Frankfurter held that the evidence was admiss- 
ible because there was federal participation in the search and seizure. 
In the majority opinion the question as to whether or not the evidence 
would be admissible in the absence of federal participation was LEFT 
OPEN. Mr. Justice Black wrote a separate opinion in which he con- 
‘Piped inthe result reached by the majority, that the evidence should 
eee a cine Ranger so Deseo spec es 
























be suppressed, not because of the fact of federal participation in 
the search and seizure but on the premise that the evidence should be 





sieomeiee eplnda tn, which he was joined by Justices Bouglas and 
Putledge, iniwhich he stated:" In my opinion the amiontant consider- 
stion. is the présence of an illegal search. 








Thus it is seen that four of the five justices who constituted 
the majority tn Lustig take the view that insofar as the admission of 
evidenes seeured in violation of Amendment IV. in a federal court is 
€oneemned such evidence is hot admissible even though the seizure wat 
accotiplished by state officers without patticipation by federal offi- 
ceFsy ‘the fifth, Mr. Justicé Frankfurther, who wrote the majority 
opinion, left open. the question as to the result to be reached in 





event of non-participation by federal officers. It would appear, 
therefore, that evidénoe secured by methods employed in the instant | 
tase would very probably be ruled inadmissible in a federal prosecu- 
tion by the Supremes Court. Appellant, therefore, says that Lustig is 
ah authority for the proposition. that evidence secured in violation 

of Atiendment IV. by state officers is inadmissible in a federal crimi~ 
nal tried. | 


CONGLUS ION 
For reasons aforesaid, and because. of reasons advanced in appeil- 
afit's brief, appellant urges this Court to reverse the judgment af 
| the Gouxrt below, 
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1901 Eleventh Street, N. W. 
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~concurred on the basis-of his- nt -in-Feldman-v.—-- 
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“United States, 332 U.S.487, 494. 






